
The Criminal Procedure Rules (CrPR), meanwhile, did

not enter into force until six years later but, like their

civil equivalent, were designed to bring about a cultural

change in the management of cases coming before 

the courts. With the coming into force of Part 33,

experts will for the first time be included in the CrPR,

having initially been omitted, for reasons which are 

not entirely clear. 

The Criminal Procedure Rules means that, for the first

time in English legal history, there are now consolidated

rules governing the practice and procedure of the

criminal courts. These were previously scattered

throughout almost fifty separate sets of rules, which 

in themselves contained a total of nearly 500 individual

rules. Under the CrPR, everyone involved in the criminal

justice system is made responsible for helping to ensure

that cases go ahead efficiently, under the supervision 

of the court. 

The Criminal Procedure Rules lay down an overriding

objective to deal with the case justly. They give courts

explicit powers to actively manage the preparation 

of criminal cases waiting to be heard, to dispense 

with unfair and avoidable delays, and to promote

certainty about what is happening for the benefit 

of everyone involved. 

Experts have an important role to play in achieving 

the overriding objective, and now, for the very first

time, experts practising in the criminal sector will be

bound by specific rules covering their actions and the

nature of their responsibilities. These are set out in Part

33 of the CrPR, under which the expert is required to

give "objective, unbiased opinion on matters within 

his expertise. This duty overrides any obligation to the

person from whom he receives instructions or by whom

he is paid. This duty includes an obligation to inform 

all parties and the court if the expert's opinion changes

from that contained in a report served as evidence or

given in a statement …"

There is nothing surprising in these requirements, 

which are themselves part of an equally unsurprising 

set of rules generally, with which no ethically motivated

and responsible expert will have the slightest difficulty

complying. The requirements covering experts in the

Criminal Procedure Rules are similar - although not

identical - to those in the Civil Procedure Rules. They 

are designed to facilitate the role of the expert witness,

irrespective of the extent of his experience acting in 

that role. They are also designed to make it easier to

identify those experts who may not be acting - or who

may not have been appointed - within the requirements

and the spirit of the rules. 

These Rules should hold no fears for those who are

called upon to act as experts, and who are committed

to fulfilling that role efficiently and in accordance with

the highest ethical standards. As such, they should be

welcome by all those committed to achieving swift and

efficient justice in the criminal courts.
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The Civil Procedure Rules, which came into effect in April 1999 following the recommendations 

of Lord Woolf 's Access to Justice report, heralded what was described as the most fundamental

change to the civil justice system in England and Wales for over one hundred years.
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Tim is a commercial litigator

advising on insurance law and

insolvency, regularly managing

high-value commercial cases

involving these aspects. This type

of work involves working under

tight time constraints, ensuring

that clients receive the service

they expect, and entails serving

documents within the timetables set by the courts. Cases

can be high-profile, and clients' reputations can be at risk. 

Tim says, "Liaising with a number of different

professionals with different skill sets is a necessary

element of this type of work and it is important to be

aware of the appropriate professionals that will be able

to help when an expert is required." 

The cases in which a forensic accountant may be involved

in Tim's areas of practice are quite varied, but include the

investigation of allegations of wrongful or fraudulent

trading prior to insolvency, fraud, assessment of damages

or losses in relation to director's misfeasance, tracing

claims, misappropriation of funds by insurance brokers 

or breaches of binding authorities, as well as claims of

professional negligence against advisers, business

interruption claims, and the assessment of losses or

damages in commercial and insurance disputes. 

Tim says, "Elborne Mitchell has worked with the 

forensic group at Moore Stephens during the course 

of the last two years on an insolvency case [with a

shipping element,] which required dealing with

voluminous accounting documentation and identifying

key documents that would enable quantifying the

increase in the net deficiency for the company as a 

result of fraudulent trading. There are certain skill sets

that are required for this type of work and these were

found in the team at Moore Stephens, which grasped

the complicated issues and provided reports within 

short time-scales." 

Grasping the issues of expert work

Forensic Update

Moore Stephens joins Family
Mosaic audit investigation

Tim Goodger is a partner in Elborne Mitchell, a London commercial law firm which deals with both

non-contentious and contentious commercial matters, and has a strong reputation in the insurance

and shipping sectors. The firm aims to provide high-quality advice in a commercial context, in a

timely and cost-effective manner.

Moore Stephens' Forensic Accountancy Services Team has recently been appointed to produce 

a joint report with another leading consultancy in social housing into allegations by the BBC of

misconduct on the part of building contractor in connection with work carried out for the 

Family Mosaic Housing Association in London.

goodger@elbornes.com

Operating costs
continue to rise
The 2007 edition of Moore
Stephens’ OpCost has recently
been published and provides,
as always, a revealing insight
into where the money is being
spent in what is currently a
very vibrant international 
shipping industry.

It comes as no surprise to learn

that most vessel categories

covered by the report experienced

an increase in total operating

costs last year and that, generally,

the increases were more marked

than in the previous year.

Moore Stephens continues to add

new information and new lines of

analysis to OpCost, which is based

on confidential information

voluntarily supplied by shipowners

and managers who are Moore

Stephens clients. 

OpCost is now widely used for

benchmarking shipping costs,

for forensic accounting and in

the preparation and ongoing

management of business plans.

The 2007 report comprises

operating costs for 23 vessel

types and subsequent analysis. It

embraces operating costs for

about 1,500 vessels, which are

confidentially stored in the

Moore Stephens database. This

represents an increase of nine

per cent over last year in vessels

participating in OpCost. 

Moore Stephens' forensic 

shipping industry credentials are

set out in our publication, 

'Forensic Maritime Accountancy'. 

The Family Mosaic Housing Association is one of 

the largest housing groups in the UK, providing

approximately 20,000 homes and associated services

across London and Essex. It was created from the 

2006 merger of Family Housing Association and 

Mosaic Homes. 

Earlier this year, a report by BBC Radio Five Live 

alleged fraud by Mears in connection with the falsified

signing-off of repairs on properties in the London

boroughs of Islington and Hackney, and the submission

of falsified performance figures to the Family Mosaic

Housing Association.

Mears said its own investigations showed the

allegations to be without substance, but it welcomed

an independent investigation. The BBC subsequently

said it was not satisfied that the internal auditors

engaged to carry out the investigation were sufficiently

independent to undertake the task, whereupon Moore

Stephens forsenic team was asked to participate in the

audit and to prepare a joint report.

The final report is expected to be published shortly, and

its findings will be regarded with close interest by both

the commercial and legal community. Moore Stephens

partner Charles Lazarevic says, "This is a significant

investigation, and an important assignment for Moore

Stephens forensic team. It might be regarded as

somewhat outside the traditional forensic accountancy

services, but it calls for the very skills and experience

which we have built up over a period of years."

charles.lazarevic@moorestephens.com
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Historically, the rule of thumb has been that fixed 

costs should not form part of a claim, and that 

only additional expenses caused by any disruption 

to the business should be allowed. In simple terms, 

the resolution of day-to-day problems has been 

deemed a normal business function for which senior

management will not receive additional remuneration.

But if management has employed external personnel, 

or paid employees overtime to deal with the problem,

these costs will be claimable. 

In Aerospace Publishing Limited v Thames Water

Utilities Limited [2007], the court, drawing on previous

case law, established the following guidelines covering

the basis upon which staff and management time can

be recovered as damages.

1. Evidence: The claimant must produce evidence 

to establish that staff were actually diverted 

from their usual activities and the extent of 

that diversion.

2. Significant Disruption: The claimant has to 

show that there was significant disruption to 

the business caused by the diversion of staff.

3. Loss is equivalent to employment cost: Unless 

the defendant can show otherwise, the court will

assume that the revenue which the diverted staff

would have earned would be at least equal to 

their employment costs whilst diverted from their

usual activities.

It remains to be seen whether attempts to demonstrate

that a diversion caused "significant disruption" to the

business will result in exaggerated claims for recovery 

of management time. But the helpful guideline as to

the value of the recoverable time cost should work 

well in most cases.

As a result of the Court of Appeal decision, the

wholesale rejection of management time recovery 

has gone for good, even if the issue hasn't completely

fallen off the forensic accountant's checklist.

Note - Claimants should keep appropriate

contemporaneous time and other records which 

can be produced as evidence to show the extent 

to which management and staff have been diverted. 

But, in a case subsequent to the Court of Appeal 

ruling in Aerospace Publishing, the High Court in

England accepted a retrospective assessment of 

time spent without records. In Bridge UK.Com

Limited v Abbey Pynford plc [2007] a director's 

time was assessed retrospectively by examination 

of documents concerning the disruption, and not 

by reference to records of time actually spent. The

judge accepted this assessment, based on memory,

but discounted the award by twenty per cent to

reflect the uncertainty of the method.

Winter 2007

Recovery of management time
An unfair anomaly in the traditional method of quantifying management time recovery, as part of

a claim for damages, has been corrected in a recent decision by the English Court of Appeal.

nicholas.king@moorestephens.com

Using their knowledge of the shipping industry, the

manner in which it operates, and the contractual

practices and economic dynamics involved, Moore

Stephens Maritime Forensic Accountancy team can

make a crucial contribution to the successful resolution

of complex maritime disputes. 

Forensic Maritime Accountancy can assist in a wide

variety of situations, including loss of profit claims,

valuations, misrepresentation, receivership, salvage, oil

pollution, shipping pool, liner and agency agreement

disputes, and scuttling cases. 

One recent example involved a dispute in which Moore

Stephens' unique operating costs benchmarking tool,

(see OpCost 2007 on left hand page), was used to

prepare a realistic assessment of the financial

performance of a fleet of vessels where no accounting

records or other financial information was available. 

OpCost is used extensively by a wide variety of

companies with an involvement in the shipping 

industry, including law firms and banks, for whom it

can provide an essential part of credit rating models

and credit evaluation. 

Forensic accountancy for shipping
Moore Stephens' long association with the shipping industry has produced a team of partners and

staff with unrivalled knowledge and practical experience of this most international of industries.

That experience embraces every aspect of shipping, and includes a forensic accountancy capability

in which our team can be called upon to assist courts and tribunals dealing with maritime disputes.

julian.wilkinson@moorestephens.com

HMS Belfast 
hosts centenary
celebrations
A hundred years is a long 

time in accountancy, and 

Moore Stephens celebrated 

that momentous milestone this

year with a series of corporate

events to mark its centenary. 

The Forensic Accountancy

Services Team, together with

their colleagues in Corporate

Finance and Corporate Recovery,

hosted a special celebration 

on board HMS Belfast on the

Thames in London, which 

was attended by over 300

specially invited guests, mainly

from the legal, banking and

financial sectors.

The evening was pronounced 

a great success by those in

attendance who, unlike most 

of those who served on board

the famous old Edinburgh-class

cruiser throughout its

distinguished naval career, had

unrestricted access to all parts 

of the vessel. 

Here's to the next hundred years.
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Michael is an

acknowledged 

expert in insurance

accountancy and

consulting, and has

built a particular reputation and strong following in the

mutual marine market. He understands the workings of

the world's insurance markets and of the international

reinsurance industry, which he describes as "a potential

lawyer's paradise". And he knows how the markets in

offshore centres such as Bermuda, Costa Rica, and

elsewhere, work.

Michael is proud of the services and products which

Moore Stephens offers to every sector of the insurance

industry, and which have strengthened still further -

particularly in the broking sector - since the firm's 2006

merger with Macnair Mason. And he is aware of the

potential added value which the Insurance Industry

Group can bring to the Forensic Accountancy offering,

when needed.

Michael has acted as an expert on a number of

occasions in recent years, including an assignment

flowing from New York Attorney General Elliot Spitzer's

investigation into bid-rigging, kickbacks and improper

payments in the insurance industry and, most recently, a

case involving the method of treatment by a broker of

client money balances. 

Michael's fellow partners in the Insurance Industry 

Group have also undertaken forensic assignments in 

their specialist areas, and Michael says, "We are ready,

willing and certainly very able to offer our expertise in

this highly specialist area. It was expected that increased

regulation of the insurance industry by the FSA would

serve to mitigate the risk of serious disputes. But that

hasn't necessarily happened because, despite the pursuit

of perfectly understandable objectives such as contract

certainty, there is always going to be a slight schism

between aspiration and reality when trying to adopt a

standard approach in an industry which has built much

of its reputation on its ability to produce entrepreneurial,

bespoke solutions." 

Michael says you don't have to be the biggest

accountancy firm in the world to add value in the field

of forensics. But you do have to be one of the best. He

points to the massive legal and consultancy input that

was required in relation to the KWELM underwriting

agencies in the late 1980s/early 1990s, from which the

very biggest accountancy firms were prevented from

acting due to potential conflicts of interest.

As a Watford Football Club supporter, Michael 

knows all about the advantages of being outside the

so-called top four.

Forensic Update

Profile: Michael Butler
Michael Butler had his mind set on becoming a lawyer before

committing himself to a career in accountancy which began in earnest

when he joined Bagshaws in 1973. He has never regretted the decision,

but admits to having spent a moment or two in recent years reflecting 

on his unfulfilled legal career when his insurance expertise and

knowledge have led to increasing demands on his time as an expert

working with the Moore Stephens Forensic Accountancy Services Team.

Out of the traps

The event went very well, notwithstanding a shower

during the flush, and was extremely competitive. The

competition produced seven guests in equal fourth 

place in the individual rankings. The winning team,

captained by David Rolph (MS Corporate Advisory), 

was Sophie Eyre (Lane & Partners), Richard Baines

(Holman, Fenwick & Willan), Mark Brown (HSBC) 

and Ben Browne (Thomas Cooper). 

The photo shows Will Twidale (Farrer & Co.) receiving

his prize.
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