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Update

R22 gas cooled systems
The use of R22 is prohibited and by January 2015 landlords 

must install more environmentally friendly systems or convert 

existing equipment to a different, permitted gas. Whether the 

cost of replacing air conditioning systems can be recovered from 

tenants will depend on how the service charge provisions in the 

lease are drafted.

If the service charge provisions expressly allow the landlord to charge 

the cost of repair and of replacement there should be no difficulty in 

recovering the cost of replacing the air conditioning system with a 

type that does not use R22. Where only the costs of repair can be 

recovered the landlord will need to decide if the work amounts to 

repair (and the cost is therefore recoverable) or replacement and 

improvement (and therefore probably not recoverable).

The Code recommends that landlords consult with tenants about 

the decision to repair or replace as this could avoid disputes.

Carbon Reduction Commitment (CRC)
The Department of Energy and Climate Change appears to treat 

CRC as a tax on energy used, although participants should take 

legal advice on how to treat it. Landlords remain uncertain as to 

how to deal with CRC obligations in leases. One option is to 

include provisions to pass on the following costs to tenants:

•	 undertaking an environmental or energy audit;

•	 participation in the CRC scheme;

•	 carrying out any works to increase the energy efficiency or 

reduction of carbon emissions from the property;

•	 providing sub-meters. 

Service charge issues
One of the aims of the RICS Code of Practice for Service Charges in Commercial Property (the Code) is to 
reduce tenant disputes by improving communication and transparency. 

At a time when everyone is ‘feeling the pinch’ service charge expenditure is being scrutinised more closely  
than ever before. It is therefore important that costs incurred by a landlord are properly recoverable in 
accordance with the lease.

Chartered accountants and business advisers, Moore Stephens, and City law firm, Druces, highlight below 
some recent examples of specific issues.

Special event costs
The Olympic Games, Paralympics, Occupy London and the riots in 

London in the summer of 2011 highlight the fact that landlords may 

need to provide heightened security, beyond the level envisaged 

when leases were granted. When events are anticipated new leases 

can include appropriate provisions to recover costs via the service 

charge. However, incidents such as protests can arise without notice 

and landlords will need to react quickly. Leases are unlikely to 

specifically address these situations and landlords should seek advice 

to ensure that additional costs incurred in these circumstances can be 

recovered.

Utility deposits
Where a lease makes specific provision for the inclusion of a 

security deposit as a service charge cost, both landlord and 

tenant should ensure that the lease allows for the tenants’ 

proportion of such a deposit to be reimbursed upon the lease 

expiring or where the deposit is refunded by the utility company.

Where a lease makes no such provision, it is considered appropriate 

for the landlord to seek agreement with the tenants to pay the 

utility deposit through the service charge account. The utility 

deposit can be budgeted and included in the on account payments 

and then credited at the year end and then re-budgeted the 

following year. If a lease expires in any given period, the tenant will 

receive an appropriate credit in their final service charge balance. 
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Marketing and promotions
The marketing of and promotions activity supporting a retail 

shopping centre are recognised as being of joint benefit to the 

landlord and tenant and are therefore usually jointly funded.

The costs of entertainments, attractions, Christmas decorations 

and other seasonal events within the shopping centre are not 

usually considered to be a marketing and promotions cost, but 

are to be regarded as amenities or facilities and are recoverable 

through the service charge, as illustrated by the case of Boots 

UK Limited v Trafford Centre Limited [2008] EWHC 3372 (Ch). 

Landlords need to carefully consider provisions stating that 

promotion costs will be shared. If landlords and tenants intend 

to share the cost of facilities or attractions such as seasonal 

decorations the lease needs to state this clearly.

Management fees
The Code requires that fees are set on a fixed price basis  

rather than being calculated as a percentage of expenditure.  

The percentage basis is no longer appropriate and is considered to be 

a disincentive to the delivery of value for money. The management 

fee should be a fixed fee subject to an annual review or indexation. 

It is reasonable for the service charge to include the fees 

charged by a managing agent in relation to the management of 

the building. However, there should be an exclusion for the fees 

charged by managing agents for dealing with breaches of 

covenant by other tenants.

Legal costs
Landlords may be able to recover legal costs even if the service 

charge provisions do not expressly refer to them as illustrated by 

the case Plantation Wharf Management Company Ltd v Jackson 

and another [2011] UKUT 488 (LC). 

How we can help…
Moore Stephens provides a range of accountancy services to 

property managers, investors and developers, whilst City law firm, 

Druces, provides legal services across a wide range of practice areas 

including property, dispute resolution, corporate and taxation. Our 

experienced teams work together to provide tailored accounting 

and legal solutions to landlords and tenants.
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