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Update

The Protocol – a reminder
If a landlord and tenant cannot agree the liability under their 

lease ultimately they may end up in Court. There is a protocol 

that sets out the conduct that the Court expects the parties to 

follow to clarify each party’s position and try and narrow the 

issues between them. 

The protocol sets out a step by step process and timetable for 

the exchange of information, sets standards for the content of 

schedules, the quantification of the costs of works, and the 

conduct of pre-action negotiations. The protocol must be 

followed or their can be serious costs consequences.

Assessment of liability
For a landlord – the starting point is the repair and 

reinstatement covenants in the lease and any documents that 

may have varied or carried forward the obligations. 

With the help of a dilapidations surveyor a landlord will need to 

draw up a schedule setting out each relevant lease clause, the 

alleged breach of it, the works required to remedy the breach, 

and (if it can at that stage) the cost of those works. A landlord 

should also set out any additional costs e.g. preparing and 

serving the schedule, and consequential losses e.g. loss of rent 

while works are in progress.

For a tenant – it should look to review and narrow its 

obligations under the lease and the claimed costs, and then 

focus on the key issue – what is the landlord’s actual loss, 

and who should pay? A tenant’s defence to a dilapidations 

Dilapidations
In the current market landlords and tenants are more alive than ever as to the end of term repair and 
reinstatement provisions in their commercial lease.

Landlords are looking to have their property back ‘in repair’ so they can re-let at an improved rent or,  
if not, receive compensation; and tenants are looking to minimise or roll forward their liabilities.

City law firm, Druces LLP and chartered accountants and business advisers, Moore Stephens, highlight 
below some of the areas in which specific dilapidations issues arise.

claim is that a landlord can only claim for actual loss. A statutory 

defence is provided by s.18 of the Landlord and Tenant Act 

1927 which falls in two limbs, generally:

i) a landlord’s claim is capped at the loss of value to the landlord’s 

interest in the property because of the disrepair (which may 

be less than the cost of works allegedly required); or

ii) a landlord’s claim can be extinguished if it can be shown that 

the property is to be demolished and/or reconstructed so any 

works required would be superseded.

Sub-tenants
A sub-lease may refer to or include the same repairing covenants 

as the head-lease. If so, a tenant can and likely will look to pass 

on its liability – particularly if that sub-tenant is in occupation.

A lease stands as a binding contract between the parties to it 

(and usually remains binding for 12 years after lease expiry) so a 

landlord can insist its tenant must pay, leaving that tenant to 

recover from the sub-tenant. In practice, a landlord will look to 

recover from the party with the best ability to pay. Since the 

tenant may look to pass on the claim to the sub-tenant, all 

parties can end up in the same Court claim. 

Do I have to sue?
Litigation should be a last resort and a claim should not be 

issued prematurely while settlement is being explored. Under 

the Protocol all parties are encouraged to consider whether 

alternate dispute resolution (ADR) would be more suitable  

e.g. expert determination – for all or part of the claim.
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However if a party is not engaging in the Protocol or merely 

paying lip service to it, litigation may be the only option to 

either effect recovery from a tenant or see off a landlord’s 

inflated claim.

 

Does a landlord have to do the works?
The tenant (or sub-tenant’s) obligation under the lease is usually 

to put and/or keep the property in repair. While a landlord must 

mitigate its loss e.g. do essential repairs to avoid the property 

falling into a worse state, a landlord is not obliged to carry out 

the remedial works the tenant should have done.

However, a landlord’s claim is for the loss it has suffered, if the 

landlord does not carry out the remedial works it will have to prove 

its loss in another way e.g. re-letting will result in a reduced rent.

If the parties have reached an agreement on loss, the tenant  

can pay away its liability. If not, and the parties end up in Court, 

damages will be awarded to compensate the landlord for its 

loss. A landlord does not have to use that money to do the 

remedial works to its property. 

Tax issues
A payment of damages is, generally speaking a capital receipt. 

These payments can be significant and, as they could give rise to 

a capital gains tax charge, must be considered by any landlord. 

If the works are done by the tenant, the tax position will depend 

upon the nature of the works carried out. Expenditure on revenue 

repairs will be deductible against taxable profits. Capital 

expenditure, on the other hand, is not deductible from revenue 

profits and will instead be added to the tenant’s tax base cost in 

the lease. The expiry of a lease does not constitute a disposal for 

tax purposes, therefore in practice capital costs are generally 

unrelieved. The question as to whether expenditure falls to be 

treated as revenue or capital is fundamental to obtaining tax relief.

From a VAT perspective, a payment of damages after the lease 

has ended will be outside the scope of VAT. However, where a 

payment is made before the lease has ended, the position is less 

clear cut and may be regarded as consideration for a taxable 

supply of services by the landlord. The landlord may be able to 

recover VAT in respect of repairs carried out to put the building 

back into the condition envisaged by the lease, and if so the 

payment from the tenant should be reduced by the amount of 

VAT which can be recovered.

 

Costs
Whether a landlord can recover its costs or a tenant has to pay 

them is primarily governed by the lease. Older leases often 

demand nothing less than any and all costs incidental to any 

breach of covenant. More modern leases have often been 

negotiated and so costs are limited e.g. to the costs (only) of 

preparing and serving a schedule of dilapidations.

However, if costs are not covered by the lease, then a landlord 

can look to recover them as part of a Court claim, or by 

agreement if a deal can be reached to avoid going to Court.

 

How we can help
Druces LLP provides legal services across a wide range of practice 

areas including property, dispute resolution, corporate, and 

taxation. Moore Stephens LLP provides a range of accountancy 

and tax services to property managers, investors, and developers. 

Our experienced teams work together to provide tailored legal 

and accounting solutions to both landlords and tenants.
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