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Update

Introduction 
Fund managers, including a manager of a collective investment 

scheme and an Alternative Investment Fund Manager (AIFM),  

are able to disapply certain requirements in the Dispute Resolution 

Sourcebook (DISP). They may also rely on an exemption from  

the Compulsory Jurisdiction of the Financial Ombudsman Service 

(FOS) on the basis that they do not conduct business with, or for, 

‘eligible complainants’ as established in DISP 1.1.12R.

Further to the introduction of various rule changes by the FCA 

from the second half of 2015, as part of the implementation  

of the Alternative Dispute Resolution Directive, the availability  

of such exemptions must now be reviewed as, in some 

instances, these may no longer be applicable.

The ‘professional client’ exemption
The definition of an eligible complainant is strictly dependent 

on the nature of the complainant and the relationship that  

the firm (i.e. also defined as the ‘respondent’ in this context)  

has with the complainant. 

The only persons who can be regarded as eligible complainants 

include a consumer, a micro-enterprise, a charity which has  

an annual income of less than £1 million, or a trustee of a trust 

which has a net asset value of less than £1 million.

In addition, the relationship between a fund manager and a 

complainant should be as follows:

• the complainant is a customer of the respondent;

• the complainant is the holder, or the beneficial owner, of 

units in a collective investment scheme and the respondent is 

the operator of the scheme; and

• the complainant is the holder, or the beneficial owner, of 

units or shares in an AIF where the respondent is the AIFM.

Eligible complainants and FOS: are these 
relevant to a CIS manager or an AIFM?

It should be noted that a customer or a unitholder may be an 

eligible complainant whether he is based in the UK or not.

The main exception is provided in DISP 2.7.9, which states that 

a professional client or an eligible counterparty are not eligible 

complainants. For regulatory purposes, a fund manager or an 

AIFM would consider the fund or the AIF as a professional client 

and as such an ineligible complainant.

In addition, fund managers dealing mainly with professional  

or institutional investors are able to consider their unitholders  

as equivalent to professional clients and as such ineligible 

complainants. This allows a CIS manager or an AIFM to fall 

outside the scope of the DISP rules and be exempt from the 

jurisdiction of FOS, which includes an exemption from the FOS 

funding fees in FEES 5.

‘Consumer’ as an eligible complainant
However, following recent updated requirements, a CIS 

manager or an AIFM has had to make additional considerations 

due to the following changes:

• an extended definition of ’consumer‘ which now includes  

“a natural person acting outside his trade, business or 

profession”; and 

• the addition of DISP 2.7.9A, which rectifies the exclusion  

of a professional client or an eligible counterparty from the 

definition of eligible complainant, by stating that such exclusion 

does not apply to a complainant who is a ‘consumer’.

Furthermore, a complainant who is a consumer and is either  

a client or a unitholder for the CIS manager or the AIFM, must 

always be regarded as an eligible complainant, regardless of 

their categorisation as professional client or professional investor 

(relevant rule references in Annex). 
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Conclusion 
So where a fund accepts investors who are private individuals 

acting outside their trade, business or profession and 

subsequently are consumers, these individuals are to be 

regarded as eligible complainants. Should this be the case,  

the CIS manager or the AIFM will be regarded as conducting 

business with, or for, eligible complainants and as such will  

be subject to the relevant rules in DISP and the Compulsory 

Jurisdiction of FOS, including the FOS-funding fees.

The main consideration that all fund managers should make is  

to look through the funds into the underlying investor-base, and 

consider whether any of the investors/unitholders are consumers.

If the relevant DISP eligible complainants rules are applicable  

to the firm, the relevant changes must be reflected in the firm’s 

Compliance Manual, complaints handling procedures and any 

other documents where the firm refers to the rights available  

to investors in respect of the raising of complaints and access  

to the FOS.

In addition, if the firm was previously relying on a FOS 

exemption, then due to the changes the firm must notify the 

FCA that it conducts business with, or for, eligible complainants, 

and that the FOS exemption is no longer applicable and the 

relevant fees in FEES 5 should be reinstated.

Other changes
In addition to the rules mentioned above, there are also new 

rules on call charges. These rules were introduced as of 26 

October 2015 under DISP 1.3.1AA. The firm must provide only 

telephone numbers which cost consumers no more than the 

‘basic rate’ when calling about a contract already entered into 

with the firm, as well as to raise a complaint.

The FCA is increasing the time limit by which firms can handle 

complaints less formally, without sending a final response letter, 

from the close of the next business day to the close of three 

business days after the firm receives the complaint. However, 

firms will now have to report the number of complaints handled 

within this shorter timeframe and send a summary resolution 

communication to the FCA.

To discuss how this latest change could affect your business,  

or to discuss any other areas that are important to you and your 

business, please contact Lorraine Bay. 
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