
* So far as known. The full rate of corporation tax and the small companies rate of corporation tax will both be 20% from 1 April 2015.

2013/14 2014/15 2015/16 2016/17 2017/18

Proportion of benefit available under the  
Patent Box

60% 70% 80% 90% 100%

Full rate of corporation tax 23% 21% 20% 20%* 20%*

Effective rate of corporation tax at full rate 
on patent income

15.2% 13.3% 12% 11% 10%

Small companies rate of corporation tax 20% 20% 20% 20%* 20%*

Effective rate of corporation tax at small 
companies rate on patent income

13.2% 12.7% 12% 11% 10%
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Update

The patent box is a new regime that allows companies to 

benefit from a reduced rate of corporation tax of just 10% on 

profits attributable to patented processes. The intention behind 

the patent box is to encourage companies to retain patents in 

the UK (or to move patents here from abroad) so that the UK 

gains the benefit of the employment opportunities that arise 

from the associated development and manufacturing activity.

The benefit is being phased in over a four-year period. From  

1 April 2013 60% of the benefit is available, rising by 10 

percentage points each year until the full benefit is available in 

April 2017.  Because of the way the relief is given (by allowing 

an extra deduction from taxable profits attributable to patents), 

a lower rate of tax applies for companies eligible for the small 

profits rate of corporation tax. This will be the case until 1 April 

2015 when the full rate of corporation tax and the small 

companies rate of corporation tax will align at 20%, making the 

effective rate of corporation tax on patent income the same for 

all companies from that date. 

The table below demonstrates how the effective rate of 

corporation tax on patent income will reduce each year until  

1 April 2017 when 100% of the benefit under the patent box 

will be available. 

All businesses within the scope of UK corporation tax are eligible 

to elect for the patent box regime to apply to their trading 

profits, subject to having income in the appropriate categories.

What patents will qualify?
The patents covered by the new rules are only those granted by 

the UK Intellectual Property Office, the European Patent Office or 

the national patents offices of other EEA states which have similar 

patent criteria to the UK. Currently these are Austria, Bulgaria, the 

Czech Republic, Denmark, Estonia, Finland, Germany, Hungary, 

Poland, Portugal, Romania, Slovakia and Sweden.

A limited number of other intellectual property rights that are 

very similar in their effect to patents are included, but not 

trademarks and copyrights. Unregistered intellectual property  

is not eligible for inclusion in the patent box regime.

The patent box includes worldwide income earned by UK 

companies from inventions covered by a qualifying patent,  

not just income that falls within the territorial limitations of the 

particular patent. For example where a UK company receives 

patent income from licensing an invention in the US, providing 

it has a UK or European patent the income received from the  

US will fall within the patent box. 

The Patent Box
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The patent box also applies to existing patents and not just  

to new patents granted after 1 April 2013. 

What degree of ownership is required?
The patent box applies to income from qualifying patents if:

•	 the taxpayer company owns the patent;

•	 it has an exclusive licence to exploit it commercially, either 

worldwide or in one or more countries or territories where it 

results in effective market exclusivity; or

•	 it is entitled to receive patent income or exploit a patent that 

has been developed under a partnership, joint venture or 

cost-sharing arrangement, provided the parties to that joint 

arrangement own the patent or hold an exclusive licence.

Must the company develop the patent itself?
To be eligible for the patent box, the company (or in limited 

circumstances, another company in the same group) must have 

performed significant activity to develop the patented invention 

or its application. 

This significant development activity need not necessarily occur 

before the patent is granted nor result in further patents (so 

acquired patents are not necessarily excluded) but it must 

extend beyond activities related to the management of a 

financial investment or the legal protection of the patent. It will 

thus include active decision-making functions related to the 

management of risks associated with the project, in addition to 

R&D activity. Subcontracting R&D work outside the group will 

not necessarily prevent a company from meeting this test.

What income qualifies for the patent box?
The patent box will cover the following:

•	 all royalties and licence fees received for the use of an 

invention covered by a currently valid qualifying patent, 

whatever use the licensee puts the invention to;

•	 income from the sale of any products incorporating at least 

one invention covered by a currently valid qualifying patent, 

provided the incorporation of the invention into the product 

is genuinely commercial. This will include the sale of spare 

parts for the product, even where these are not themselves 

covered by a patent;

•	 income from licensing a bundle of intangible assets which are 

genuinely related and licensed as a single product, provided 

they include as an integral part of the bundle at least one 

invention covered by a valid qualifying patent;

•	 compensation and damages for the infringement of a 

qualifying patent; and

•	 income from the sale of, or grant of an exclusive right in 

respect of, qualifying patents.

Companies that use qualifying intellectual property (IP) to 

perform processes or provide services without receiving income 

within any of the categories above (because their products are 

not covered by any patent) can elect to include a notional royalty 

in qualifying income. A company that uses a patented process 

or a patented tool to make products or provide services may 

therefore be able to benefit from the patent box. 

Income within any of these categories which falls within the 

North Sea ‘ring fence’ regime does not qualify for the patent box.

Once a qualifying patent is granted the company can claim the 

benefit of the patent box for any income which arose in an 

accounting period ending within the six years prior to the date 

of grant, but not before the patent application was made. The 

benefit of this is given in the accounting period in which the 

patent is granted, rather than by re-opening previous years. 

If a company loses the right to a patent before it expires, for 

example due to a legal challenge, no further benefits under the 

patent box may be claimed, but benefits already obtained will 

not be clawed back.

How will profits from patents be calculated?
Unless the ‘streaming’ system is used as explained below, a 

three-step ‘residual profit split method’ is used to determine  

the ‘relevant IP income’ (RIPI) within the patent box. 

Step One
First, the company must determine what proportion of its total 

trading income (before deduction of expenses) is within the 

qualifying categories and apportion its taxable trading profit and 

expenses accordingly between the qualifying and non-qualifying 

activities. Before being apportioned the taxable trading profit 

must be adjusted by excluding (i) any enhanced relief under  

the R&D rules, but not the R&D base costs themselves and (ii) 

interest receipts and financing expenses.

Step Two
This involves the calculation of the ‘qualifying residual profit’ 

(QRP) on the qualifying patent income; i.e. the additional profit 

that the company has earned as a result of holding the patent 

or other intellectual property, as compared to ‘routine business 

activity’. This is calculated by taking the profits attributed to the 

qualifying income as determined in Step One and deducting a 

‘routine return’ that the company might have been expected to 

make even if it did not hold valuable intellectual property. The 

routine return is 10% of the proportion of various stipulated

‘routine expenses’ that relates to RIPI. 
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Step Three
This involves identifying how much of the residual profit is 

derived from the qualifying patents and how much (if any) from 

other intellectual property such as valuable brands or marketing 

rights. The remaining amount is the ‘relevant intellectual 

property profits’ (RIPP) of the accounting period. There are two 

possible methods: a straightforward formulaic approach for 

smaller companies which takes the RIPP to be the lower of  

QRP x 75% or £1 million; or a more complex calculation of the 

notional marketing royalty, actual marketing royalty and 

marketing asset return.

What is the ‘streaming’ option?
Step One above may produce an anomalous allocation in some 

cases. Companies therefore have the alternative of electing to 

apportion expenses between the qualifying and the non-

qualifying ‘streams’ of income on a ‘just and reasonable’ basis in 

order to reach RIPI. This might be advantageous, for example, 

where profit margins vary significantly between different areas 

of the business.

Once a company has opted to apply either a streaming basis or the 

standard basis outlined above it is not permitted to move between 

the two, or to change the identity of the streams, from year to year. 

Changes are permitted only where they reflect genuine long-term 

changes in the company’s commercial activities.

Streaming is mandatory in certain cases, including where a 

substantial proportion of gross income relates to income from 

non-qualifying intellectual property. ‘Substantial’ in this context 

means exceeding the lower of 20% of gross income and  

£2 million although there is an exclusion from the mandatory 

streaming rules if the 20% test produces a figure below £50,000.

What if there are losses in the patent box?
If a loss in the patent box was relieved only at 10%, the 

company would be worse off than if it had not elected to use 

the patent box. Relief is accordingly given in the normal way at 

the full rate. However, the loss is also set against any other 

relevant intellectual property profits of a different trade in the 

year, either in the company incurring the loss or another 

member of the group which has elected into the patent box 

regime, thus reducing the amount that is eligible for the 10% 

rate. The remainder of the loss is carried forward to reduce the 

amount of the total profits that qualify for patent box treatment 

in later periods.

Losses incurred on patent-related activities prior to entry into the 

patent box are not restricted or clawed back, except insofar as 

this is the result of the rules below on costs incurred before the 

patent is employed commercially.

Is an election to use the patent box irrevocable?
A company is not obliged to use the patent box. If it elects to  

do so it can opt out again. A company that has been within the 

patent box and opts out cannot re-enter the arrangement for  

six years.

What about costs incurred before the patent is 
employed commercially?
Expenditure on R&D in the four years before the company 

makes an election into the patent box regime may give rise  

to an adjustment to reduce the profits eligible for patent box 

treatment. The adjustment determines average R&D expenditure 

in the four years before the election into the box, and if the 

actual expenditure in any of the first four years within the 

patent box regime is less than 75% of this average then, 

broadly, the actual R&D expenditure is increased to 75% of  

the previous average amount. 

What will the mechanics of giving the relief be?
Rather than corporation tax being charged at two different 

rates, the relief is given in the form of a ‘patent box tax 

deduction’ from chargeable profits which is calculated as: 

 Main corporation tax

Total patent box profit     x rate less patent box rate

 Main corporation tax rate

Thus, at a main rate of 20%, in 2017/18, £100 of patent box 

profit will give a deduction of: 

£100  x   20%-10% =  £50.00

                     20%

which when relieved at 20% will give a tax reduction of £10, 

making the effective tax charge £10 or 10%, as shown in the 

table above . 

How will cross-border issues be dealt with?
Double tax relief for withholding tax suffered on royalties, or 

paid on the profits of a non-exempt overseas branch, will 

continue to be available up to the lower of the tax paid overseas 

and that suffered on the relevant income in the UK. Where the 

income is within the patent box the 10% rate will apply for this 

purpose, thus restricting the double tax relief available.

Small and medium-sized companies (as defined) are mostly 

exempt from the current transfer pricing rules, but HMRC has an 

option to apply them to medium-sized companies (as defined) 

and also to small companies that are claiming a patent box 

deduction. The government has indicated that in practice they 

would only be applied in cases of clear tax avoidance through 

artificial manipulation of profits between associated companies.
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Are there anti-avoidance provisions or  
HMRC clearances?
A number of anti-avoidance measures are included in the patent 

box rules. The first is aimed at ensuring that intellectual property 

is not brought within the patent box regime through the 

manipulating of commercially irrelevant exclusivity agreements. 

Patent box treatment is also unavailable where the main 

purpose of the incorporation of a patented product into an item 

is to secure that income arising from product sales is relevant IP 

income. In both cases, the intention is that genuine commercial 

arrangements should not be caught, but there is no ‘motive’ 

exemption.

A further anti-avoidance provision prevents companies accessing 

patent box treatment where there is a scheme the main purpose 

of which is to secure a tax advantage. There is no system of 

statutory clearances.

Conclusions
The application of the patent box will in some cases require 

changes to be made to a company’s accounting system to ensure 

the income and expenditure figures can be calculated accurately, 

and the administrative burden of this may outweigh the benefits 

of making an election. However, for companies where the 

record-keeping will not be difficult to manage or for companies 

whose income is derived from a single patent, the process of 

claiming the patent box relief should be relatively straightforward. 
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There are of course a number of considerations to be taken into 

account before electing to use the patent box and advice should 

be taken to ensure there is no adverse impact. For example, some 

thought should be given to the timing of a company’s entry into 

the patent box. If a company’s patent box activities are profitable, 

there are good arguments to enter the patent box at the earliest 

opportunity. However, if it is making a loss in respect of these 

activities, it may be better to wait so that these losses are not set 

against the patent box profits of subsequent years.

The patent box relief should be kept in mind when companies 

are developing new products or ideas, and in order to take full 

advantage of the reliefs there are a number of key points that 

companies should consider.

•	 It is only a requirement that a single component of a product 

be covered by a qualifying patent. A company should 

therefore consider if there are any improvements that could 

be made to an existing product that would enable them to 

obtain a patent covering that improvement.

•	 Similarly a company should consider whether a patent can be 

obtained in respect of any processes or tools that it uses.   

•	 It may be beneficial for a UK company to apply for a UK 

patent even when the majority or all of the sales of a product 

are made overseas, as the overseas income that is taxable in 

the UK can benefit from the patent box.

•	 The terms of licence agreements should be carefully reviewed 

to ensure that a company can meet the eligibility criteria.

Should you have any questions, or if you would like further 

information about the patent box, please contact your usual 

Moore Stephens advisor.  
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