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Update

Introduction

The Finance Bill currently before parliament includes provisions 

to introduce a General Anti-Abuse Rule (GAAR) to counter 

artificial and abusive tax avoidance. This follows extensive 

consultation, beginning with the report in November 2011 of 

a working party chaired by the eminent tax counsel Graham 

Aaronson QC, which concluded that a ‘broad spectrum’ 

anti-avoidance rule would undermine business confidence, 

but recommended the introduction of a rule targeted at 

abusive arrangements.

When will the legislation apply?

The legislation will apply for the purposes of income tax, 

national insurance contributions, corporation tax (including 

amounts such as bank levy or the oil supplementary charge 

that are collected through the corporation tax mechanism), 

capital gains tax, petroleum revenue tax, inheritance tax, stamp 

duty land tax and the new ‘annual tax on enveloped dwellings’ 

that is also introduced in the Finance Bill. It will not apply to VAT. 

The legislation affecting national insurance contributions is not 

included within the Finance Bill but will appear in separate 

legislation later in the year.

The GAAR is intended to counteract tax advantages arising 

from tax arrangements that are abusive.

Tax advantage

A tax advantage includes the following, but the list is 

not exhaustive:

• relief or increased relief from tax;

• repayment or increased repayment of tax;

• avoidance of a charge to tax or an assessment to tax, or 

reduction of such a charge or assessment;

• avoidance of a possible assessment to tax;

• a deferral of a payment of tax or an advancement of a 

repayment of tax; and

• avoidance of an obligation to deduct or account for tax.

The General Anti-Abuse Rule (GAAR)

Tax arrangements

Arrangements are ‘tax arrangements’ if, having regard to all 

the circumstances, it would be reasonable to conclude that 

obtaining a ‘tax advantage’ was the main purpose of the 

arrangements, or one of the main purposes. The term 

‘arrangements’ includes any agreement, understanding, 

scheme, transaction or series of transactions, whether or not 

legally enforceable.

Abusive

Tax arrangements are ‘abusive’ if carrying them out ‘cannot 

reasonably be regarded as a reasonable course of action’ in 

relation to the relevant tax provisions (the so-called ‘double 

reasonableness test’). This wording may appear unnecessarily 

complex, but its intention is to ensure that the test applied by 

HMRC (or the courts on appeal) is not simply to substitute their 

own judgement of what is reasonable for that of the taxpayer, 

but to consider whether a taxpayer might reasonably hold a 

view that they did not themselves share.

The double reasonableness test is applied in the light of all the 

circumstances, including:

• whether the substantive results of the arrangements are 

consistent with any principles (express or implied) on which 

the relevant tax provisions are based, and the policy 

objectives of those provisions;

• whether the means of achieving those results involve one or 

more contrived or abnormal steps; 

• whether the arrangements are intended to exploit any 

shortcomings in the relevant tax provisions; and

• any other arrangements of which the tax arrangements 

form part.

“ The GAAR is intended to counteract 
tax advantages arising from tax 
arrangements that are abusive.”
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The legislation lists a number of factors that are to be taken 

as indications that tax arrangements might be abusive, but 

the list is not exhaustive and neither the presence nor the 

absence of these factors is to be treated as conclusive. They 

are that the arrangements:

• result in an amount of income, profits or gains for tax 

purposes that is significantly less than the amount for 

economic purposes;

• result in deductions or losses of an amount for tax purposes 

that is significantly greater than the amount for economic 

purposes; or

• result in a claim for the repayment or crediting of tax 

(including foreign tax) that has not been paid and is unlikely 

to be paid in the future.

These factors only apply if it is reasonable to assume that the 

result in question was not the anticipated result when the 

relevant tax provisions were enacted.

The legislation also gives, as an example of a feature that might 

indicate that arrangements are not abusive, the fact that tax 

arrangements accord with established practice and that HMRC 

had, at the time the arrangements were entered into, indicated 

its acceptance of that practice.

The fact that arrangements are not abusive within the terms of 

the GAAR will not prevent HMRC challenging them under other 

parts of the tax code.

What happens if the GAAR applies?

If there are tax arrangements that are abusive, and the procedural 

requirements of the legislation have been met, the tax 

advantages that would otherwise arise are to be counteracted 

by just and reasonable adjustments to assessments or claims, to 

be made within the normal time limits.

Within a year of such adjustments becoming final, any person 

(whether or not a party to the tax arrangements) may make a 

claim for consequential relieving adjustments in respect of any 

period, and HMRC must make such consequential adjustments 

as are just and reasonable. The initial adjustments are final for 

this purpose when they can no longer be varied on appeal, or in 

any other way.

There is no provision for taxpayers to seek clearances that the 

GAAR will not apply to proposed transactions, but HMRC are 

unlikely to invoke the GAAR when they have given clearance in 

respect of the transactions under specific statutory provisions.

The procedural requirements

The GAAR will operate, as far as possible, within the existing 

administrative rules for the taxes concerned (including the 

provisions governing appeals). So, for example, individuals and 

companies will be responsible for considering the application of 

the GAAR when making their self-assessment tax returns. 

Clearly, in practice taxpayers are unlikely to make adjustments 

based on the GAAR when determining the figures to be 

included in their returns, because if they considered that the 

GAAR applied they would not have entered into the relevant 

transactions in the first place. Nevertheless, the result is that if 

the GAAR is eventually held to apply this will mean that the 

original return was incorrect, and penalties and interest on 

overdue tax will apply accordingly. There are no additional 

penalties relating specifically to the GAAR, but the government 

has said that it will keep this point under review.

The advisory panel

HMRC will appoint an advisory panel on the GAAR, whose 

members will be individuals with relevant expertise who are 

independent of HMRC. The Panel will be involved in a seven-

stage process for applying the GAAR which will culminate in a 

3 member sub-panel providing an opinion (or opinions if the 

members do not agree). 

HMRC will consider the opinion (or opinions) but is not obliged 

to follow it (or any one of them). A notice will then be given to 

the taxpayer indicating whether or not the tax advantage arising 

from the arrangements is to be counteracted. The taxpayer 

cannot appeal against the counteraction notice itself, but may 

appeal against any resulting assessment in the normal way.

It should be noted that the panel does not give an opinion on 

whether the GAAR applies or whether the double 

reasonableness test is met but only on whether, in its opinion, 

the taxpayer’s actions are reasonable. If the panel thought the 

taxpayer’s actions were unreasonable (a ‘single reasonableness 

test’), a tribunal or court, even if it agreed with the panel, might 

still hold that the GAAR did not apply because those actions 

could ‘reasonably be regarded as reasonable’ under the double 

reasonableness test or because it considered that there were no 

‘tax arrangements’ in place (i.e. the obtaining of a tax 

advantage was not a main purpose of the taxpayer).

“ The fact that arrangements are not 
abusive within the terms of the GAAR 
will not prevent HMRC challenging 
them under other parts of the tax code.”
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The GAAR guidance

HMRC has issued guidance on the GAAR, including examples, 

which was approved by an interim advisory panel. Any changes 

to the guidance will have to be approved by the permanent 

advisory panel.

Proceedings at a tribunal or court

If proceedings are taken to a tribunal or court in connection 

with the GAAR, the burden of proof will rest on HMRC to 

show that there are tax arrangements that are abusive, and 

that the adjustments made to counteract the tax advantages 

arising from the arrangements are just and reasonable. In 

practice, the placing of the burden of proof in this way is 

unlikely to be significant unless the arguments are evenly 

balanced. The tribunal or court will have power to increase or 

reduce assessments and adjust claims to the amounts that it 

considers correct.

In determining any issue in connection with the GAAR a tribunal 

or court must take into account HMRC’s guidance, as approved 

by the GAAR advisory panel at the time the tax arrangements 

were entered into, and any opinion that the panel has given 

about the specific arrangements in question. That is not to say 

that the tribunal or court is bound to follow HMRC’s view of the 

legislation, but that it must give consideration to it, and also 

take into account how the taxpayer’s actions may have been 

affected by that guidance.

The tribunal or court may also take into account guidance, 

statements or other material (whether given by HMRC, a 

government minister or anyone else) that was in the public 

domain at the time the arrangements were entered into, and 

evidence of established practice at that time.

Relationship of the GAAR with other tax provisions

The GAAR is not a rule of statutory interpretation, like the 

existing Ramsay principle derived from case law which, broadly, 

allows legislation to be looked at in the light of its purpose, and 

separate transactions to be considered in combination. The 

GAAR is an additional test that, theoretically, is only relevant 

once the arrangements in question have successfully passed the 

hurdle of the existing legislation (though in practice HMRC will 

consider the application of all the relevant legislation together 

and may choose to invoke the GAAR before exhausting all other 

possibilities). This means that the Ramsay principle continues to 

apply in interpreting the existing legislation, but in practice it is 

likely to diminish in importance as a result of the GAAR.

Commencement

The GAAR will apply to any tax arrangements entered into on or 

after the day on which the Finance Bill receives the Royal Assent 

(expected to be late July 2013). Where the arrangements form 

part of any other arrangements entered into before that day, 

those other arrangements are to be ignored in determining 

whether the later arrangements are abusive (unless the effect of 

taking them into account would be that the later arrangements 

were not considered to be abusive).


