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Update

An outline
Following consultation in 2011, the Finance Act 2012 contains 

provisions giving relief from tax under the remittance basis for 

non-UK domiciled taxpayers who bring funds to the UK on or 

after 6 April 2012 to make qualifying investments.

Income or gains will not be treated as remitted to the UK by a 

taxpayer if they use the money or other property concerned to 

make a ‘qualifying investment’ within 45 days of its being 

remitted to the UK. There is an exclusion for arrangements 

made with a main purpose of avoiding tax. This treatment 

extends to investments by companies and trusts that would 

otherwise be treated as giving rise to a remittance by a non-UK 

domiciled individual.

If all or part of the funds brought to the UK for investment is 

not used for that purpose, it will not be treated as remitted 

provided it is taken offshore again within the 45 day period.

This relief applies to a qualifying investment made using 

overseas income and gains that arose in any year in which the 

taxpayer claimed the remittance basis, irrespective of whether 

he is still taxed on that basis in the year the money is brought to 

the UK.

A claim to the relief must be made by the first anniversary of the 

31 January following the end of the tax year in which the 

remittance is made; e.g. for 2012/13 by 31 January 2015. 

HMRC proposes to include a facility for making such a claim on 

the tax return, so in most cases it will be made a year before the 

deadline expires. Such a claim will not preclude a claim to other 

tax reliefs in respect of the investment, such as those under the 

Enterprise Investment Scheme, the Seed Enterprise Investment 

Scheme or the rules for Venture Capital Trusts, if the relevant 

conditions are met.

Remittance basis – business 
investment relief

Qualifying investments
The investment must be made in a company (the ‘target 

company’), either in return for an issue of shares or securities or 

in the form of a loan (whether secured or unsecured). Shares 

may be ordinary shares or preference shares. The government is 

considering extending the relief to investment in partnerships 

from 2013.

An investment is a ‘qualifying investment’ if two conditions are 

satisfied when it is made:

Condition 1: Eligible trading, stakeholder or  

holding companies

The first condition is that the target company is an ‘eligible 

trading company’, an ‘eligible stakeholder company’ or an 

‘eligible holding company’.

A company is an ‘eligible trading company’ if:

•	 it is a limited company (excluding limited liability partnerships) 

none of whose shares are listed on a recognised stock 

exchange. Companies whose shares are not listed but are 

quoted on exchange-regulated markets such as AIM or 

PlusQuoted will qualify;

•	 it is carrying on one or more commercial trades, or is 

preparing to do so in the next two years;

•	 carrying on commercial trades is all, or substantially all of 

what it does (or of what it is reasonably expected to do once 

it begins trading). HMRC has indicated that ‘substantial’ will 

normally be taken to mean 80% or more and that the 

calculation will usually be made by reference to turnover.

A company is an ‘eligible stakeholder company’ if:

•	 it is a limited company (excluding limited liability  

partnerships) none of whose shares are listed on a  

recognised stock exchange;

•	 it exists wholly for the purpose of making investments (either 

shares or loans) in eligible trading companies (ignoring any 

minor or incidental purposes); and
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•	 it holds one or more such investments, or is preparing to do 

so within the next two years.

A company is an ‘eligible holding company’ if:

•	 it is a member of an eligible trading group or, broadly, of a 

group that is reasonably expected to become an eligible 

trading group within the next two years;

•	 an eligible trading company in the group is a 51% subsidiary 

of it; and

•	 if the ordinary share capital that it owns in the eligible trading 

company is owned indirectly, each intermediary in the series is 

also a member of the group.

Broadly, a 51% group is an ‘eligible trading group’ if no shares 

of its member companies are listed on a stock exchange, and 

carrying on commercial trades is all or substantially all of what 

the group as a whole does. Again, HMRC has indicated that it 

will take ‘substantially all’ to mean at least 80%.

It will be seen that an intermediate holding company may be an 

‘eligible holding company’; it is not only the parent company of 

the group that can meet the necessary tests.

There is no requirement that the company be UK resident,  

or carrying on a trade in the UK through a permanent 

establishment.

For these purposes, ‘trade’ includes a property rental business 

(whether of commercial or residential property), and the 

carrying on of research and development activities with the 

intention that a trade will be derived from, or benefit from, 

those activities. It does not include preparing to carry on 

research and development activities.

HMRC will give an opinion, on request, as to whether a 

particular investment will qualify for relief.

The availability of the relief is not affected by whether the 

individual is an employee or director of, or an existing investor 

in, the target company.

Condition 2: Related benefits

The second condition is that neither the taxpayer nor any 

‘relevant person’ (see below) such as a spouse has obtained or 

become entitled to obtain any ‘related benefit’, whether directly 

or indirectly, nor expects to obtain such a benefit. A ‘benefit’ is 

anything that would not be provided to the taxpayer or relevant 

person in the ordinary course of business, or would not be 

provided on such favourable terms, and a ‘related benefit’ is a 

benefit that (whenever obtained) is directly or indirectly 

attributable to the making of the investment, or that it is 

reasonable to assume would not have been available in the 

absence of the investment. Payments of salary, dividends or loan 

interest received by the investor will not be relevant benefits if 

they are such as any similar employee or investor might 

reasonably expect to receive.

Withdrawal of the relief
If relief is given and a ‘potentially chargeable event’ 

subsequently occurs, the amount of the investment (or the 

relevant portion if the event does not affect the whole 

investment) is treated as remitted to the UK at the end of the 

‘grace period’ unless ‘appropriate mitigation steps’ are taken 

within that period. Where there has been a previous potentially 

chargeable event, this does not apply to: amounts already 

treated as remitted to the UK as a result of the earlier event; 

amounts taken offshore or reinvested by way of appropriate 

mitigation steps following the earlier event; or amounts used to 

make a tax deposit following that event as explained below.

Potentially chargeable events

There is a ‘potentially chargeable event’ if:

•	 the target company ceases to be an eligible trading company, 

an eligible stakeholder company or an eligible holding 

company (without immediately falling into another of those 

categories). This would happen, for example, if an eligible 

trading company became listed or ceased to trade;

•	 the taxpayer disposes of all or part of the investment. If the 

consideration for the disposal is paid in instalments each of them 

will be treated as a separate ‘potentially chargeable event’;

•	 value is extracted from the company or a related company (or 

from any other person, in connection with the investment in 

question or a related investment) for the benefit of the 

taxpayer or a relevant person. This excludes normal payments 

in the course of business such as dividends, loan interest or 

salary that are made on arm’s length terms and are treated as 

receipts of income for income tax or corporation tax purposes 

(or which would be so treated if the person were liable to 

tax); or

•	 the target company is ‘non-operational’ (as defined for this 

purpose) two years after the investment was made, or 

becomes non-operational thereafter. 

Events do not count as potentially chargeable events if, broadly, 

they are due to formal insolvency procedures taken for genuine 

commercial reasons. However, this does not prevent the 

extraction of any value in connection with the insolvency 

procedures from counting as a potentially chargeable event.
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Appropriate mitigation steps

If the potentially chargeable event is a disposal of all or part of 

the holding, the requirement to take appropriate mitigation 

steps is met if the whole of the proceeds are either taken 

offshore or reinvested. Proceeds are ‘reinvested’ for this purpose 

if they are used by the taxpayer to make another qualifying 

investment in the same or a different company, or if they 

themselves constitute such a qualifying investment (for example, 

on a share for share exchange). In the case of reinvestment  

a further claim to the relief must be made within the normal  

time limit.

If value is extracted in connection with the winding up or 

dissolution of the target company the requirement for 

appropriate mitigation steps is met if the whole of the value 

received is taken offshore or reinvested.

For other potentially chargeable events the requirement is met if 

the investor disposes of the entire holding in the target 

company, or of so much of it as he still holds at that point, and 

deals with the proceeds as above. If only part of the holding is 

disposed of in these circumstances, the full amount of the 

original investment will be treated as remitted to the UK.

The proceeds taken into account are limited to the amount 

originally invested, less:

•	 any amounts from which relief has previously been 

withdrawn;

•	 any amounts previously taken offshore or reinvested in order 

to avoid the withdrawal of relief on a previous potentially 

chargeable event; and

•	 any amounts used to make a tax deposit following such an 

event, as explained below.

Proceeds are calculated for these purposes after the deduction 

of fees and other incidental costs of disposal, except in certain 

cases where these are paid to, or to be passed on to, the 

taxpayer or a relevant person. Non-cash proceeds are taken into 

account at their market value, and the market value of the 

holding in the target company is substituted in cases where a 

disposal is made to a connected party or does not take place at 

arm’s length.

It will be seen that the extraction of value will trigger a 

requirement to dispose of the entire holding, even if that 

extraction takes the form of a payment to the investor for goods 

or services, that inadvertently exceeds a market rate by only a 

small margin. Because of the way in which the definition of a 

related company is formulated, the same situation could be 

triggered where value is extracted from a separate company 

controlled by the same individual or individuals, even where the 

investment in that company has not benefited from the relief. 

Considerable care will therefore be needed to avoid triggering a 

potentially chargeable event in these circumstances.

The grace period

Where the potentially chargeable event is one that requires the 

investor to dispose of his holding, that must be done within a 

‘grace period’ of 90 days, which normally begins with the day 

on which he first became aware, or ought reasonably to have 

become aware, of the event. Where the chargeable event is the 

extraction of value, the period runs from the day on which the 

value is received.

After a disposal (or an extraction of value in connection with 

winding up, which does not require a disposal) there is a grace 

period of 45 days for the proceeds to be taken offshore or 

reinvested, beginning with the date on which the proceeds first 

become available to the investor. This applies whether the 

disposal is itself the potentially chargeable event or is the 

required mitigation step in relation to another such event.

HMRC may extend the period in exceptional circumstances, or 

in circumstances that they may specify in regulations. Currently 

the regulations cover two particular cases:

•	 where the investor cannot dispose of shares due to a ‘lock in’ 

agreement associated with the company acquiring a listing on 

a recognised stock exchange; and

•	 where an investor cannot dispose of shares due to a statutory 

barrier such as a ‘closed period’ following the company’s year 

end, or due to the terms of an order imposed by a court.

Retention of funds to meet CGT liabilities

Funds can be retained in the UK to meet a Capital Gains Tax 

liability if:

•	 there is a disposal of all or part of the holding;

•	 the disposal is either itself a potentially chargeable event, or is 

part of the appropriate mitigation steps taken following a 

potentially chargeable event;

•	 there is a gain chargeable to CGT (not corporation tax); and

•	 the actual disposal proceeds fall short of the aggregate of (i) 

the amount required to be taken offshore or reinvested and 

(ii) CGT at the highest possible rate on the gain i.e. 28%. This 

will normally arise only in the case of part disposals; where 

there is a full disposal only the amount originally invested will 

need to be taken offshore, and the entire gain can remain in 

the UK to meet the CGT liability.

Where these conditions are met, the amount required to be 

taken offshore or reinvested is reduced by so much of the 

shortfall as is used, within the 45 day grace period for taking 

the proceeds offshore or reinvesting them, to purchase a 

certificate of tax deposit. The legislation indicates that no 

reduction may be made if the amount deposited is greater than 
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the shortfall, but HMRC’s guidance suggests that in this case the 

reduction is limited to the shortfall and any excess deposited is 

treated as a remittance. HMRC must be informed when the 

certificate is purchased that the investor intends these provisions 

to apply.

If the tax deposit is subsequently used to pay the investor’s CGT 

liability for the year in which the disposal took place, this will 

not be treated as a remittance of any part of the underlying 

income or gains. A remittance will be treated as taking place, 

however, if the deposit:

•	 is used to pay any other tax liability;

•	 is withdrawn, and not taken offshore or reinvested within the 

following 45 days; or

•	 remains on deposit after the due date for payment of the 

CGT liability for the year of the disposal and is not withdrawn, 

and either taken offshore or reinvested, within 45 days of  

that date.

Example

An individual who has invested £15 million disposes of part of 

the investment for £2 million, giving rise to a chargeable gain of 

£1 million. The amount required to be taken offshore or 

reinvested is £2 million and CGT at the highest possible rate on 

the gain is £280,000 (i.e £1 million x 28%). The shortfall is 

£280,000 (i.e. £2 million required to be taken offshore + 

£280,000 CGT - £2 million proceeds). £280,000 may therefore 

be used to purchase a certificate of tax deposit, with the result 

that it is only necessary to take offshore (or reinvest) £1,720,000 

(ie, £2 million - £280,000).

Identifying disposals with acquisitions

A rule is required in order to identify disposals with acquisitions 

where the taxpayer makes:

•	 more than one qualifying investment in the same target 

company;

•	 more than one qualifying investment in companies in the 

same eligible trading group; or

•	 qualifying investments in both an eligible trading company 

and an eligible stakeholder company that holds investments 

in that trading company.

In these cases the relief is withdrawn from the various tranches 

of investment on a ‘first-in first-out’ basis, and disposals are 

treated as being from holdings that have qualified for relief 

before holdings that have not qualified for relief.

Remittances from ‘mixed funds’
The relief may be given in respect of a remittance that would 

otherwise have been within the existing rules for transfers from 

‘mixed funds’, i.e. funds that contain different kinds of income 

and gains and/or income and gains of different years. The 

existing legislation gives detailed rules to determine precisely 

what different categories of income and gains are to be treated 

as included within any remittance from such a fund, but a 

different rule applies to a transfer out of a mixed fund that does 

not amount to a remittance to the UK (an ‘offshore transfer’). 

Such a transfer is treated as being drawn proportionately from 

each kind of income or capital in the fund. This latter treatment 

will now apply, in addition, to a transfer to the UK in order to 

make a qualifying investment.

Formerly exempt property
Existing rules have the effect that certain property brought to 

the UK is not treated as remitted if it meets various tests to 

qualify as ‘exempt property’. The tests cover such matters as 

public access to works of art, personal use of the property, and 

items being brought to the UK for repair or other temporary 

purposes. When such property ceases to qualify as exempt, this 

is treated as a remittance (but not, following the Finance Act 

2012, if certain conditions are met, including taking the 

proceeds offshore). If the property, or anything into which it is 

converted, is used to make a qualifying investment within 45 

days of it ceasing to be exempt property, it will qualify under  

the business investment rules and no remittance will be treated 

as arising.

Relevant persons
Under existing rules an amount that is brought to the UK, or 

deemed to be brought to the UK, is treated as a remittance by 

the taxpayer if it is for the benefit of a ‘relevant person’ i.e. 

broadly, the taxpayer, his spouse, a minor child or grandchild of 

either of them, a ‘close company’ in which any such person is a 

participator, a 51% subsidiary of such a company, the trustees 

of a settlement of which any of those persons is beneficiary, or a 

body connected with such a settlement. The government is 

considering removing minor grandchildren from this definition, 

but this change will not take place (if at all) until April 2013.

The new relief will extend to investments made by a relevant 

person out of sums that would otherwise be treated as 

remittances of the taxpayer, and the provisions for recovery of 

relief will apply accordingly.

Conclusion
The new relief provides a valuable incentive for investment in 

unlisted UK companies. However, it may also expose taxpayers 

to significant risks. If relief is given and subsequently withdrawn, 

the taxpayer is not simply restored to the position he would 

have been in if he had not claimed the relief in the first place; 

he will be taxed on remittances that he would not have 

considered making if the relief had not encouraged him to make 

the investment concerned.

If, for example, a company changes its activities so that it ceases 

to be an ‘eligible trading company’ the taxpayer will have to 
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dispose of his holding within 90 days of the time when he 

‘became aware or ought reasonably to have become aware’ of 

the relevant facts and then to take the proceeds offshore (or 

reinvest them in another eligible company) within a further 45 

days. In addition to the potential for disputes over when the 

investor became aware of the facts, it may be a disadvantageous 

time to dispose of the holding from a commercial point of view, 

or it may be very difficult to find a buyer.

The relief will therefore perhaps be most attractive to taxpayers 

who can expect to exercise a significant degree of control over 

the companies in which they invest, to minimise the risk of the 

unexpected withdrawal of relief.
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