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Update

‘Capital benefit’ is broadly defined and includes not just capital 

payments but other benefits such as rent-free occupation of 

trust property and loans with interest below market rates.

Capital gains realised by offshore trustees before 6 April 2008 

are outside the scope of CGT for beneficiaries who are non-

doms, even if matched to a capital benefit received in or 

remitted to the UK on or after that date.

Gains arising to offshore trustees on or after 6 April 2008 may 

be charged to CGT if matched to capital benefits received on or 

after that date by non-dom beneficiaries. If the beneficiary is 

taxable on the worldwide basis, receipt of the benefit anywhere 

will trigger the charge. If, on the other hand, the beneficiary is 

claiming the ‘remittance basis’ a charge will only arise if the 

benefit is received in, or remitted to, the UK.

Non-doms may elect to be taxed on the remittance basis; i.e.to 

have their overseas income and capital gains taxed only to the 

extent that they are remitted to the UK. If the individual has 

been resident in the UK for more than seven of the nine 

preceding tax years a ‘remittance basis charge’ of £30,000 is 

payable from the eighth year onwards. If he or she has been 

resident in more than 12 of the 14 preceding years the charge is 

£50,000 from the 13th year onwards.

Rebasing election – offshore trustees

A capital gain is based on the difference between sale price and 

purchase price. If an asset that had been held in trust for many 

years was sold now, all of the gain would potentially be 

chargeable to CGT for a beneficiary even though most of it 

would have arisen before 6 April 2008.

To alleviate this situation offshore trustees can make an election 

to rebase all assets within a trust structure to their value at 6 

April 2008. The election is irrevocable and applies only for the 

purposes of calculating the element of a gain attributed to a 

non-dom beneficiary that can be charged to CGT.

The election
The effect of the election is to treat all the assets of the trust as 

if they had been sold and reacquired at market value on 5 April 

2008. It applies to all the trust assets, including those held 

through underlying closely-held companies, and the shares in 

those underlying companies themselves. It is not possible to 

‘cherry pick’ particular assets to be rebased whilst not rebasing 

other assets, and so the election includes assets standing at a 

loss, where rebasing may be disadvantageous.

“The effect of the election is to treat all 
the assets of the trust as if they had 
been sold and reacquired at market 
value on 5 April 2008.”

Capital gains crystallised within offshore trust structures are outside the scope of UK capital gains tax 
(CGT) when realised. However, they can become chargeable to CGT when matched to capital benefits 
provided to UK-resident beneficiaries, which can include the settlor. In certain circumstances the CGT 
charge can be reduced where a beneficiary is resident but not domiciled in the UK (a ‘non-dom’). This 
factsheet considers those circumstances. (In addition, a direct CGT charge on offshore trusts may arise 
from April 2015, when the government intends to extend CGT to the disposal of UK residential 
property by non-residents).
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When an asset is disposed of following an election, any capital 

gain which had accrued to 5 April 2008 will be treated as if it 

had been crystallised on that date and therefore will not be 

taxable when matched with capital benefits to non-dom 

beneficiaries after that date. However, it is important to note 

that the matching of capital gains to capital benefits is the same 

for all beneficiaries, regardless of their tax status. The election 

has the effect of reducing the taxable element for a non-dom 

beneficiary.

It is also important to note that the rebasing of assets to their 

value on 5 April 2008 is for this purpose only. So, for example, it 

should not be reflected in the trust’s financial statements, which 

will continue on their historical basis.

The rules that match trust gains to capital benefits apply also  

for the purpose of attributing to beneficiaries income arising to 

trustees on the disposal of holdings in certain offshore funds 

(principally ‘non-reporting’ funds). An election made as above 

applies also for this purpose, so the values of such holdings  

also need to be considered when deciding whether to make  

the election.

Time limit
The trustees have to make the claim by 31 January following the 

end of the first tax year within which either:

• a UK-resident beneficiary receives a capital benefit from the 

trust (irrespective of whether this benefit was received in, or 

remitted to, the UK); or

• the trustees transfer trust assets to the trustees of another 

settlement (in certain prescribed circumstances).

The deadline for making the election is the 31 January following 

the tax year in which the triggering event occurred. So, for 

example, where the triggering event occurred in 2013/14 the 

deadline for the election is 31 January 2015, and the process 

trustees need to follow to determine whether such an event has 

occurred is set out below. (It is possible to make the election 

before a triggering event has taken place but there will normally 

be no advantage in doing so, other than ensuring that the 

election is not missed).

As indicated, the fact that a benefit is received by a resident 

non-dom offshore and not remitted to the UK will trigger the 

time limit for making an election. The fact that the recipient 

may be taxed on the remittance basis so that no tax charge 

arises does not affect the position.

Form of election
The election form requires the trustees to disclose the name of 

the settlement, the date on which it was created, and the 

names and addresses of the trustees, and also to indicate that a 

triggering event has taken place. It is not necessary at the time 

of the election to provide details of the assets held in the trust, 

their values, or the identity of the beneficiaries.

Where, as is usually the case, HMRC do not already have 

dealings with the trust they will normally respond by sending a 

form requesting further background details, and by indicating 

their intention to issue tax returns in the future. Where they can 

be reassured that there is currently no UK income arising directly 

to the trustees, that the trustees will notify a UK-resident 

beneficiary of any taxable amounts deriving from the trust, and 

that they will be informed if this position changes, HMRC will 

normally agree not to seek completion either of the background 

form or of annual tax returns.

Did you transfer 
funds to another 

settlement in 
2013/14?

Did you provide a 
capital benefit in 

2013/14?

Earliest possible 
deadline for the 

election is 
31 January 2016

Was at least one 
of the recipients 

UK resident?

Deadline for 
election is 

31 January 2015

Seek further 
professional 

advice

No

Yes

Yes

Yes

No

No

“The rules that match trust gains to 
capital benefits apply also for the 
purpose of attributing to beneficiaries 
income arising to trustees on the 
disposal of holdings in certain offshore 
funds (principally ‘non-reporting’ funds).”
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Practical examples
Situations where the trustees might want to make  

the election

• Where the assets in the trust fund were standing at a gain  

on 5 April 2008.

• In certain circumstances where the trust’s records make 

calculating actual gains difficult, but professional advice 

should be sought in this case.

If an election is made it may be many years in the future before 

any tax charge arises. Where trust assets comprise assets such as 

land and buildings, or unquoted shares, the trustees should 

consider obtaining formal valuations as at 5 April 2008, if they 

have not already done so.

Situations where the case is not clear cut

• Where the trust fund contains assets some of which are 

standing at a gain and some of which are standing at a loss, 

detailed consideration may be required. However, the election 

can never produce a loss in the hands of a beneficiary.

Situations where trustees might not want to make  

the election

• If non-dom beneficiaries who are claiming the remittance 

basis do not intend ever to receive a benefit in the UK.

• If there is a reluctance to disclose the existence of the trust to 

HMRC (and this position can be maintained in a way that is 

consistent with the trustees’ legal obligations).

Summary
As a preliminary step, trustees of non-UK resident trusts need to 

consider when the deadline falls for making the election. They 

then need to consider carefully whether it should be made. This 

may involve detailed consideration and calculations, and UK tax 

advice should be sought as appropriate.


