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Update

The position on non-domiciliaries
The tax co-operation agreement between the UK and 

Switzerland which was announced in outline on 24 August 

2011 was signed and published on 6 October 2011 and is 

expected to come into force on 1 January 2013. A protocol was 

signed on 20 March 2012, to enter into force at the same time 

as the main agreement.

The agreement affects two groups of taxpayers:

•	 UK residents with undisclosed funds in Switzerland; and 

•	 individuals who are resident but not domiciled in the UK, who 

will have to take into account the effects of the agreement 

even where they have always been fully compliant with their 

UK tax obligations.

The three tax charges
The essential provision of the agreement is that UK residents 

with funds in Swiss banks will suffer three withholding tax 

charges, unless they consent to the disclosure of their details  

by the bank to HMRC (via the Swiss tax authorities). These 

charges will be deducted by the bank and paid over to HMRC 

(again, via the Swiss authorities) without identifying the account 

holders concerned.

•	 The first is a one-off ‘catch up’ charge of between 21% and 

41% of the balance in the account as at 31 December 2010 

(subject to some adjustments in respect of subsequent 

movements before 31 December 2012). The percentage 

employed will vary depending on how long the account has 

been open and the size of the balance. This charge is 

expected to be levied on 31 May 2013 and will be treated as 

settling any outstanding income tax, CGT, IHT or VAT liabilities 

in relation to the funds in the account. The figures of 21% 

and 41% replaced original percentages of 19% and 34%,  

as a result of the combined effect of the protocol and an 

exchange of letters signed on 18 April.
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•	 The second charge will be an ongoing withholding tax of 

48% on interest, 40% on dividend income and 27% on 

capital gains, which will be treated as settling the individual’s 

UK tax liability on the relevant amounts for the year 

concerned. Various less common forms of income arising on 

financial assets will be treated in the same way as interest. 

Where a 35% withholding tax on interest is levied by the 

bank under the EU Savings Directive (which is effectively 

extended to Switzerland by a separate agreement) a separate 

13% ‘tax finality payment’ will be withheld, thus achieving  

an equivalent effect to the deduction of the 48% rate on 

interest. When the UK’s top income tax rate of 50% is 

reduced to 45% on 6 April 2013 the 48% rate on interest 

under the agreement will be reduced to 43%, the EU ‘tax 

finality payment’ to 8%, and the rate on dividends to 35%.

•	 The third charge, introduced by the protocol, will be a levy  

of 40% on the assets of an individual who dies on or after  

1 January 2013, unless consent to disclosure of the details  

is given by the individual’s personal representatives or 

beneficiaries. This charge will be treated as settling any 

liability to UK inheritance tax on the assets concerned.

What accounts and individuals are covered?
The agreement covers cash accounts and various other assets 

held with Swiss banks such as shares and securities, but not 

deposit boxes. It applies to ‘relevant persons’, which means 

UK-resident individuals who hold such a bank account or who 

the bank considers to be the beneficial owner of:

•	 an account held by a ‘domiciliary company’ (broadly a company 

or trust that acts as an investment vehicle rather than carrying 

on a business, but excluding a discretionary trust);

•	 an account held in an ‘insurance wrapper’; or

•	 an account held by another individual.
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An account holder with a principal private address in the UK is 

deemed to be resident in the UK for this purpose, as are UK 

passport holders who cannot verify the fact that they are tax-

resident elsewhere by means of a certificate from the authorities 

in the relevant jurisdiction. For the purpose of the catch-up 

charge, residence is determined as at 31 December 2010.

Non-UK domiciliaries: the catch-up charge
Specific provisions apply to non-UK domiciled individuals 

(‘non-doms’). For the purpose of the catch-up charge this 

means a person who was non-domiciled at 31 December 2010 

and who is certified by an appropriately qualified lawyer, 

accountant or tax adviser as having claimed to be taxed in the 

UK on the remittance basis for 2010/11 or 2011/12, and as 

having paid the £30,000 remittance basis charge where relevant.

The certificate must be provided to the bank by the end of the 

fourth month following the month in which the agreement 

enters into force (‘the four-month date’). This is expected to be 

31 May 2013, following entry into force on 1 January 2013. A 

non-dom who is taxed on the remittance basis for 2011/12 will 

have paid the remittance basis charge well before the May date.

A non-dom who held funds in an account both at 31 December 

2010 and at the four-month date has four options:

•	 to instruct the bank to make a one-off payment of between 

21% and 41%, as appropriate (‘the capital method’). If no 

option is chosen by the four-month date the bank will apply 

this method automatically;

•	 to authorise the bank to disclose the details of the account  

to HMRC;

•	 to disclose the ‘omitted taxable base’ to the bank and 

authorise it to make a one-off payment at the rate of 34% 

(‘the self assessment method’). The omitted taxable base is all 

UK income, and all non-UK income remitted to the UK, 

between 31 December 2002 and 24 August 2011 on which 

the full amount of UK tax has not been paid; and

•	 to ‘opt out’ by confirming that none of the previous options 

are being selected. Clearly, this will be the option selected by 

non-doms who are confident that any tax liability on the 

relevant funds has already been fully disclosed in the UK. If it 

subsequently becomes clear that income or gains have been 

concealed and advantage has not been taken of this 

opportunity to make full disclosure, HMRC are likely to pursue 

offending taxpayers rigorously.

If the capital method is applied this will be treated as settling 

any outstanding tax liability up to the date of the entry into 

force of the agreement, and subsequent remittances from these 

funds will not give rise to a further UK tax charge. If the self 

assessment method is applied, the tax liability will be treated as 

settled only in respect of the amount disclosed.

Non-domiciliaries: the annual charge
For the purpose of the annual charge a non-dom is a person 

who is certified by an appropriately qualified lawyer, accountant 

or tax adviser as having claimed to be taxed in the UK on the 

remittance basis for the year in question, and as having paid the 

remittance basis charge where relevant. It would seem, therefore, 

that the procedures will be a more formalised version of the 

current procedure for non-doms seeking exemption from the EU 

Savings Directive.

To take advantage of the non-dom provisions for the annual 

charge an individual must give to the bank a declaration of 

intent to claim the remittance basis by the 31 March before the 

start of the tax year on 6 April, and the certificate itself must be 

provided by the 31 March following the end of the tax year. The 

declaration of intent must also indicate how the bank should 

proceed if sufficient funds are not available to pay the tax due. 

This will involve either undertaking to meet the shortfall within 

eight weeks from the 31 March after the relevant tax year ends, 

or authorising the bank to disclose details of the account to 

HMRC. (Disclosure is also the default option if no indication is 

given or if the undertaking to make good the shortfall is not in 

the event honoured.)

A non-dom is liable to the annual withholding tax only to the 

extent that the relevant income and gains have a UK source or 

are remitted to the UK. For this purpose the amount remitted is 

the amount directly transferred by the bank to a payee in the 

UK, after deducting any amount that the non-dom declares was 

not remitted in a taxable form and adding any amount that he 

or she declares to have been a remittance despite not being 

directly transferred to the UK. It appears that there is no 

obligation to declare such additional indirect remittances at this 

stage if the taxpayer prefers not to suffer the withholding tax, 

provided they are fully disclosed in the UK tax return. It 

therefore seems possible for taxpayers with no UK income 

arising in their Swiss accounts to make all remittances via a third 

jurisdiction such as one of the Channel Islands in order to take 

themselves out of the scope of the withholding tax altogether, 

leaving the tax liability to be settled through the UK self 

assessment procedure as now. However, this aspect should be 

kept under review as the attitude of HMRC becomes clearer.

“A non-dom is liable to the annual 
withholding tax only to the extent that 
the relevant income and gains have a UK 
source or are remitted to the UK.”
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Where an individual has made a declaration of intent to claim 

the remittance basis but has not provided the necessary 

certificate by the 31 March following the end of the tax year the 

annual charge will be levied at that point, but at higher rates  

to compensate for the delay. Interest and other income will be 

charged at 50%, dividend income at 42.5%, and capital gains 

at 28%. From 6 April 2013 the 50% rate will be reduced to 

45% and the 42.5% rate to 37.5%.

Alternatively, a non-dom may authorise the bank to disclose 

details of the relevant UK and remitted non-UK income, instead 

of levying the withholding tax.

Non-UK domiciliaries: the charge on death
The bank need not levy the charge on death, or make disclosure 

to the authorities, if the personal representatives or beneficiaries 

provide a certificate from an appropriately qualified lawyer, 

accountant or tax adviser confirming that the deceased 

individual was not domiciled in the UK nor deemed to be so 

domiciled for inheritance tax purposes. (An individual is deemed 

domiciled in the UK for inheritance tax purposes only where 

they have been resident in the UK for more than 16 out of the 

last 20 tax years.)

Conclusion
For non-doms who are taxed on the remittance basis and who 

have always made full disclosure of their UK tax liability, the 

administrative arrangements imposed by the new agreement are 

much less onerous than feared. As regards the catch-up charge, 

on the basis that their tax affairs are in order, they will need to 

provide a certificate of their status, and ‘opt out’ of the charge. 

For the annual charge they will need to provide a declaration of 

their intention to be taxed on the remittance basis before the 

relevant year, and a certificate subsequently. They will also need 

to decide whether to suffer the tax charge at source on UK 

income and gains, and taxable remittances, or to authorise 

disclosure of their details to HMRC. However, for many 

non-doms there will be no items of income or gains for which 

either disclosure or withholding will be relevant.
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