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Update

Option to tax 

VAT can be a significant cost for property investors. The rules are 

detailed and timing is critical. However, in many circumstances, 

potential VAT costs can be reduced or eliminated, by making  

use of the option to tax rules. Outlined below are some of the 

opportunities for potential savings.

VAT costs

The basic position is that the supply (i.e. freehold sale,  

letting etc) of commercial property is an exempt supply for  

VAT purposes, although there are a number of exceptions to  

this rule. Whilst no VAT has to be charged on an exempt supply 

(i.e. the consideration for the sale, rents etc), it means that VAT 

incurred on costs relating to the exempt supply of the property 

cannot normally be recovered. For example, a business making 

exempt lettings of a property will not be entitled to reclaim any 

VAT incurred on costs such as the purchase or refurbishment  

of the property, associated legal and other professional fees etc, 

unless the business also has some taxable activities and the VAT 

in question falls below certain ‘de minimis’ limits. 

Option to tax

The option to tax (formerly known as the ‘election to waive 

exemption’) was introduced in 1989. Where a business makes 

an option to tax on land or buildings (‘the property’), any future 

supplies of the property will be subject to standard rate VAT, 

subject to certain limited exceptions. VAT incurred on costs 

relating to those supplies will therefore be reclaimable by the 

supplier, subject to the normal rules. This is because the costs 

are attributable to VATable (or ‘taxable’) supplies, rather than 

exempt supplies. Unlike most other taxes, with VAT it is often 

better to be taxable, than it is to be exempt.

Clearly, there are commercial considerations when deciding 

whether to make an option to tax. For example, does the 

contract/lease etc allow VAT to be charged as an additional 

amount and if so, will the customer (i.e. the purchaser, tenant 

etc) be entitled to reclaim the VAT? Once made, the option to 

tax cannot be revoked for at least 20 years, except in limited 

 There are commercial considerations 
when deciding whether to make an 
option to tax.

circumstances. Future, as well as current, supplies of the 

property therefore need to be considered, before the option  

to tax is made. 

The process of opting to tax often causes problems for 

businesses. The option to tax must be notified in writing to  

HM Revenue and Customs within 30 days of the effective date.  

It is not possible to opt to tax retrospectively. It is sometimes 

necessary to obtain written permission from HMRC, before  

a valid option can be made, although there have been recent 

attempts by HMRC to simplify these requirements.

There are many other detailed rules to consider when opting, 

including some highly complex anti-avoidance rules, which are 

beyond the scope of this fact sheet. Despite a complete rewrite 

of the option to tax legislation which was introduced on 1 June 

2008, HMRC are still making regular changes to the option to 

tax rules, with several amendments introduced on 1 April 2010. 

It is therefore essential to take fresh advice, each time the 

option to tax is considered.

Disapplying the option

There are a number of situations where, despite a valid option 

to tax having been made, it does not take effect. This could be 

beneficial for the purchaser, but potentially detrimental for the 

vendor. The most common situation is where the property is 

designed and intended for use as a dwelling. Such supplies  

will therefore usually be exempt. 

Since 1 June 2008, there has been greater scope to ‘disapply’  

a vendor’s option to tax, where there is an intention for  

the property to be converted into a dwelling or dwellings. 
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For further advice, please contact your 
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Moore Stephens LLP 
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Disapplying the option forces the vendor to make an exempt 

supply, rather than a VATable supply, of the property. As you 

would expect, detailed rules apply. 

Transfer of a Business as a Going Concern (‘TOGC’)

The sale of an opted property with the benefit of existing 

tenants may qualify as a TOGC. Where the TOGC conditions  

are satisfied, VAT should not be charged by the vendor.  

This can result in VAT, cash flow and Stamp Duty Land Tax 

savings. As always, there are detailed conditions that must be 

satisfied. Two of the main conditions are that the purchaser 

makes and notifies to HMRC its own option to tax on the 

property and it must also provide the vendor with an anti-

avoidance notification. Timing is critical and specific advice on 

VAT should be sought as early as possible.

Conclusion

It is often possible for property investors to reduce or eliminate 

potential VAT costs. However, it is essential that early advice  

is sought, as the VAT rules, particularly those concerning the 

option to tax and TOGCs, are time critical. Our specialist  

VAT team will be happy to advise on the above, or any  

other VAT matters.


