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Update

HM Revenue and Customs (HMRC) is able to charge penalties 

where taxpayers have failed to comply with their obligations to 

provide information relating to their tax affairs. This includes 

where a taxpayer has:

• failed to notify HMRC of chargeability to tax;

• deliberately withheld information by failing to submit a tax 

return; or

• submitted a return or document containing inaccuracies.

There is a separate system of penalties for returns that are 

delivered late (or not at all) but where the intention is not 

deliberately to withhold information. That system is outside  

the scope of this note.

Where the matter is UK related, the penalty is charged on a 

sliding scale from 0% to 100% of any additional tax due, 

depending on whether the error or failure was careless or 

deliberate, whether it was concealed, and whether disclosure 

was prompted or unprompted. 

As part of the government’s continued efforts to encourage 

taxpayers to disclose full details of their offshore assets and 

income, with effect from 6 April 2011 HMRC has been able to 

charge a higher penalty where the taxpayer’s error or failure 

relates to an offshore matter. 

An offshore matter is an inaccuracy or omission, resulting in a 

potential loss of tax to HMRC, that relates to:

• income arising from a source in a territory outside the UK;

• assets situated or held in a territory outside the UK; or

• activities carried on wholly or mainly in a territory outside  

the UK. 

The offshore penalty regime

The size of the penalty is linked to the territory in which the 

income or gain arose. Territories are categorised depending on 

their level of tax transparency, and HMRC may charge a penalty 

of up to a maximum of 200%. Countries may move from one 

category to another if they enter into new information 

exchange arrangements with the UK.  

Category 1
This category is the most tax transparent and includes territories 

that have agreed to exchange information with the UK 

automatically. The maximum penalty is 100% of the tax at 

stake. This is the same as penalties charged for failures or errors 

relating to UK matters.

Territories include (but are not limited to): Australia, Belgium, 

Canada, Cyprus, Czech Republic, Denmark, Finland, France, 

Germany, Greece, Guernsey, Hungary, Ireland, Isle of Man, Italy, 

Japan, Liechtenstein, Malta, Netherlands, New Zealand, Norway, 

Poland, Portugal, Romania, Spain, Sweden, Switzerland, USA.

Category 2
This category is less transparent and includes territories that 

have agreed to exchange information with the UK but only on 

request from HMRC. A penalty of up to 150% may be charged. 

Territories include (but are not limited to): Argentina, Bahrain, 

Barbados, Bermuda, British Virgin Islands, China, Grenada, 

Hong Kong, Iceland, India, Jersey, Luxembourg, Kuwait, 

Pakistan, Russia, San Marino, Saudi Arabia, Singapore, South 

Africa, Taiwan, Turkey. 

Category 3
This category contains the least transparent territories and 

includes territories that do not have any information sharing 

agreements in place with HMRC. Penalties up to a maximum of 

200% of the tax due may be charged.
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Territories include (but are not limited to): Albania, Algeria, 

Andorra, Brazil, Columbia, Costa Rica, Cuba, Ecuador, Iran, Iraq, 

Jamaica, Monaco, Panama, Paraguay, Peru, Seychelles, United 

Arab Emirates, Uruguay. 

The legislation lists the territories in category 1 or 3. If a country 

is not included in either of these lists, it falls within category 2. 

For a full list of territories in categories 1 and 3, please visit the 

HMRC webpage: 

http://www.hmrc.gov.uk/offshorefunds/territories-

category.htm.

Mitigation
Penalties are not chargeable if the taxpayer took ‘reasonable 

care’ to ensure accuracy but still made a mistake, nor if there is 

a ‘reasonable excuse’ for the error. However, ‘reasonable excuse’ 

is interpreted quite restrictively.

Penalties may also be reduced to take into account the fact that 

an error has been disclosed voluntarily, and to reflect how 

helpful a taxpayer is in assisting HMRC in establishing the 

correct amount of tax payable. 

Given the high level of penalties that HMRC are able to charge, 

it is important that all overseas income and gains be reported 

correctly to HMRC on the self-assessment tax return. 

If you suspect that there may be matters that have not been 

correctly disclosed and need to be regularised, or if you have any 

questions relating to offshore assets and the disclosure of income 

or gains, please contact your normal Moore Stephens adviser.
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