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Update

Various changes to the taxation of non-UK domiciliaries took 

effect from 6 April 2008. Prior to that date no capital gains tax 

relief was available to a non-UK domiciled individual for foreign 

losses. For foreign losses arising thereafter some relief may be 

available if an appropriate election is made. 

Time limits
The election must be made within four years of the end of the 

‘relevant tax year’, which is the first year after 5 April 2008 for 

which the non-domiciled individual concerned makes a claim  

to be taxed on the remittance basis. Individuals whose first 

remittance basis claim was for 2011/12 or a later year therefore 

still have the opportunity to make an election where appropriate.

Effect of election 
Making the election may not always be advantageous as 

compared to the default position where (as under the previous 

regime) offshore losses cannot be claimed at all. This results 

from the order in which losses are set off – which is not the 

same as for a UK resident taxed on a worldwide basis. 

Available allowable losses (both foreign and UK) for a year  

are deducted:

•	 first from foreign chargeable gains that arise in that tax year 

and are remitted in that tax year (or in the UK part of the year 

where it is a ‘split year’ for residence purposes);

•	 then from foreign chargeable gains arising in that year but 

not remitted in that tax year (or remitted in the overseas part 

of the year where it is a ‘split year’); and 

•	 only then from any other (non-foreign) chargeable gains 

arising in that tax year, i.e. gains on UK assets.

This means that UK losses could be ‘wasted’ by being set off 

against foreign gains that are not remitted in the year. However, if 

those gains are remitted in a subsequent year they will not be taxed 

then, so the losses may not be entirely wasted. It may therefore be 

possible, with careful planning, to manage this potential problem 

by ensuring that any foreign gains sheltered by UK losses are 

remitted in order to make full use of them in the UK.
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The election is irrevocable, so individuals who have elected  

to claim offshore losses will remain within the new regime 

permanently. This may mean that they will have to disclose their 

offshore gains and losses as if they were filing their tax returns 

on the arising basis, but it is possible that this level of disclosure 

could be reduced in practice by, for instance, not claiming a loss 

made on the disposal of a particular asset in any given year. If a 

loss is not claimed on a disposal, then the existence of the asset 

should not have to be disclosed, and this may allow disclosure 

issues to be managed, balancing the size of the forfeited loss 

against privacy concerns on a case-by-case basis. 

However, once a loss – either UK or non-UK – is claimed and 

carried forward, future offshore and UK gains will need to be 

reported until that loss is extinguished. The increased disclosure 

requirements mean that HMRC may take an interest in offshore 

structures and arrangements of which they become aware, 

despite those arrangements having no UK tax implications. 

Where that is an overriding concern it may be preferable not  

to make the offshore election. That said, there is in any case 

increasing disclosure through inter-governmental agreements, 

The election does not apply to losses made on assets held in 

trusts or through personal companies, where relief was 

previously available in any case; such losses continue to be 

available against the gains of the entity concerned (subject to 

the rules for the particular entity) rather than against personal 

gains. For individuals who hold most of their assets through 

offshore structures, and expect that this will continue to be the 

case, there is little incentive to make the election.

For individuals who have anything other than the simplest 

affairs, the costs of establishing and calculating any foreign 

losses and gains could be considerable in themselves, e.g. when 

considering losses and gains made on a portfolio that has been 

held for a number of years. Capital gains are always calculated 

in sterling even if the asset is held in a foreign currency. 

Generally, foreign currency held in bank accounts is outside the 

scope of capital gains tax.



Effect of not making the election 
If the election is not made, foreign losses on the disposal of 

non-UK assets will never be allowable. 

This is the case for the first year of claiming the remittance basis, 

and all subsequent years, irrespective of whether the remittance 

basis is claimed in those later years or not. Individuals who 

have not made the election will not be able to claim 

foreign losses in future years when they are taxed on an 

arising basis, unless they become domiciled in the UK. 

An individual does not become UK-domiciled for these purposes 

merely because he has ceased to claim the remittance basis,  

or because he is deemed to be UK-domiciled for inheritance tax 

purposes after being resident in the UK for more than 16 out of 

the last 20 years of assessment.

This could have serious implications for an individual who  

does not expect to claim the remittance basis in all future years. 

In this context the increase of the remittance basis charge from 

6 April 2015 (to a maximum of £90,000 for people who have 

been resident in the UK for at least 17 of the previous 20 tax 

years) could make it more likely that individuals will choose to 

be taxed on the arising basis in the future. A taxpayer who is 

likely to change to an arising basis in later years should seriously 

consider making the election to preserve the ability to claim 

foreign losses in those years. 

The choice is essentially one between not making the election 

and thus irretrievably losing the right to claim any offshore 

losses , or making more detailed disclosure to HMRC with all the 

attendant increase in administration costs. 
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Should you make the election? 
You should probably not make the election where some or all of 

the following apply to you:

•	 you prefer not to disclose your offshore assets and structures 

to HMRC and so will always be taxed on the remittance basis 

and pay the remittance basis charge as appropriate;

•	 you do not expect to make large losses on foreign assets;

•	 you do not expect to make remittances to the UK; 

•	 the costs of establishing losses outweigh any potential 

benefits in claiming them;

•	 you hold most of your offshore assets through an offshore 

structure such as a trust or personal company; or 

•	 you expect to make large UK losses, but not large  

foreign losses 

You should consider making the election where some or all of 

the following apply to you:

•	 HMRC is aware of your offshore assets and structures already 

or you are content for their existence to be disclosed;

•	 you know that you have made substantial losses on assets 

since 6 April 2011, or expect that you will do so in the future; 

or

•	 you anticipate switching between the arising basis and the 

and remittance basis from year to year. 

Even where you do not expect to make significant overseas 

losses, it may well be advisable to make the election just  

in case unexpected losses arise for which relief would not 

otherwise be available. Having the election in place would not 

oblige you to claim any small losses that arose, or to disclose 

any overseas gains against which they could be set, but it  

would mean that if you suffered a financial setback giving  

rise to significant overseas losses, your position would not be 

aggravated by being unable to obtain tax relief. 
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