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EIS relief has been claimed in respect of the shares in a company which has 

been unsuccessful in developing a product. !e company is facing liquidation 

and a shareholder has o"ered to buy the shares at 1p in the £. One tranche of 

shares was issued more than three years ago and another tranche was issued 

less than three years ago. What are the tax implications for the shareholders if 

they accept the o"er for the shares or if the company goes into liquidation?

The enterprise investment scheme 
(EIS) is designed to help smaller 

higher-risk trading companies to raise 
�nance by o�ering a range of tax reliefs 
to investors who subscribe for new 
shares in those companies, provided 
speci�c conditions are met by the issuing 
company and the investor (these are 
not considered further here). Subject to 
satisfying these conditions, the following 
reliefs are available to the investor:

  income tax relief at 30% of the 
amount invested in the shares up to a 
maximum investment of £1,000,000 
with e�ect from 6 April 2012;

  capital gains on the EIS shares are 
exempt if certain conditions are met 
but any capital loss is an allowable 
loss for capital gains tax; and

  the investment can be used to defer 
capital gains tax on the sale of any 
asset.
!e income tax relief is given by 

way of a deduction from the total tax 
liability for the tax year in which the 
investment is made. !ere is also a ‘carry 
back’ facility which allows all or part of 
the cost of shares acquired in one tax 
year to be treated as though those shares 
had been acquired in the preceding tax 
year. !e shares must generally be held 
for three years from the date the shares 
were issued or income tax relief will be 
withdrawn.

Disposals of shares after ‘period A’
Income tax
ITA 2007 s 209 claws back income 
tax relief where shares are disposed of 
before the end of ‘period A’ (broadly, 
the period from incorporation to three 
years a#er the shares were issued). 
!erefore, for this tranche of shares, 
income tax relief should not be clawed 
back.

Capital gains on disposal
TCGA 1992 s 150A(2) con�rms that 
where an amount of EIS income 
tax relief is attributable to and not 
withdrawn from shares, and the shares 
are disposed of a#er ‘period A’, then the 
gain on disposal is not a chargeable gain.

In the event of a loss on disposal, 
the initial costs of the shares are to 
be reduced by the amount of any 
EIS income tax relief given and not 
withdrawn, reducing the allowable 
loss or converting the loss into a gain 
which would be exempt. !e adjusted 
loss is eligible for relief in the following 
manner:

  a deduction against chargeable gains 
of the individual under TCGA 1992 
s 2; or

  a deduction in calculating the 
individual’s net income position 
(provided the disposal is at arm’s 
length or a distribution on a winding 
up) for the tax year in which the loss 
arose or the previous tax year or both 
under ITA 2007 Part 4 Chapter 6 
(share loss relief).
Where there was a claim for deferral 

relief on acquisition of the EIS shares, 
this disposal will be a chargeable event 
in relation to the claim, bringing the 
deferred gain back into charge. TCGA 
1992 Sch 5B para 3 states that the 
chargeable gain is treated as accruing 
at the time of the chargeable event and 
therefore subject to CGT at the current 
rate in the year of the chargeable event. 
!e amount of the gain assessable at the 
time of the chargeable event is equal 
to so much of the deferred gain as is 
attributable to the shares to which the 
chargeable event occurs. !at is to say 
that only the proportionate amount of 
the total deferred gain is taken to be 
assessable where only a proportion of 
the total shares, on which the gain was 

deferred, is disposed of.

Disposals of shares before the end of 
‘period A’
Income tax
ITA 2007 s 209 and s 210 set out the 
impact of disposing of EIS shares on 
which EIS relief is attributable, where 
the date of disposal falls within ‘period 
A’. In such an instance if:
1. the disposal is not by way of an arm’s 

length bargain, then the EIS relief 
attributable to the shares must be 
withdrawn; 

2. the disposal is at arm’s length and:
a. the EIS relief attributable to the 

shares is equal to or less than the 
consideration received by the 
investor at the original EIS rate, 
then the whole EIS relief 
attributable to the shares will be 
withdrawn; 

b. the EIS relief attributable to the 
shares is greater than the 
consideration received by the 
investor at the original EIS rate, 
then the EIS relief attributable to 
the shares will be reduced by that 
amount.

In respect of the above, the EIS relief 
attributable to the shares is taken to be 
the EIS relief utilised by the investor 
against income tax on acquisition of the 
shares, not the total amount invested at 
the EIS rate at acquisition. References to 
consideration at point 2(b) above are to 
total consideration as apportioned for 
the amount of EIS relief utilised by the 
investor over the total amount invested 
at the EIS rate at acquisition (ITA 2007 
s 210(1)). !is is relevant where the 
original relief was restricted because 
relief in full would have restricted the 
investor’s liability to less than nil.

Capital gains on disposal
!e CGT exemption for gains under s 
150A noted above does not apply where 
shares are disposed during ‘period A’. 
However, when calculating the loss 
or gain on disposal, if the shares are 
disposed of before the end of ‘period 
A’, then the initial costs of the shares 
will either not be reduced by the EIS 
relief attributable where the relief is 
withdrawn or will be reduced by a 
smaller amount. !is would result in a 
larger loss on disposal being available for 
relief as above but at the expense of the 
EIS income tax relief being clawed back.

Where EIS relief is withdrawn, the 
shares may no longer be considered 
qualifying for ‘share loss relief ’ by 
means of having EIS relief attributable 
to them, but may still qualify by virtue 
of being shares in a qualifying trading 
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company (as de�ned at ITA 2007 s 134) 
which have been subscribed for by an 
individual (ITA2007 s 131(2)).

Liquidation of company in which EIS 
shares are held
Income tax
Where there is not a disposal, EIS relief 
can be clawed back if value is received 
from the company during ‘period C’ 
(12 months before the issue of shares to, 
broadly, three years a#er the issue).

ITA 2007 s 216(5) states that the 
receipt of any payment or assets from 
the issuing company in a winding up or 
dissolution, which falls under s 182(4) as 
a winding up or dissolution for genuine 
commercial reasons, is to be classed as a 
receipt of value and therefore a disposal. 
!e disposal would fall under the same 
rules as above and the gain or loss 
would therefore be impacted by when 
the liquidation took place relative to the 
termination date and the consideration 
or value received.

If on liquidation the value received by 
the investor is considered ‘insigni�cant’, 
then the EIS relief attributable to the 
shares will not be reduced or withdrawn 
in respect of the income tax relief 
received on acquisition (which also 
means that no adjustment is required 
in calculating loss or gain on disposal). 
‘Receipt of insigni�cant value’ is de�ned 
in ITA 2007 s 215 as a receipt of less 
than £1,000 or insigni�cant in relation 
to the amount subscribed by the 
investor for the relevant shares. HMRC’s 
Venture Capital Manual at VCM15050 
states that in respect of the second 
de�nition, insigni�cant must be given its 
normal dictionary meaning of ‘tri$ing 
or completely unimportant’. Under 
s 215(3), a value may not be considered 
insigni�cant if it is received under 
arrangements which existed at any time 
in the 12 months ending on the date of 
the share issue.

Capital gains on disposal
Share loss relief is again applicable 
here provided that either EIS relief is 
attributable to the shares or they are 
shares in a qualifying trading company 
(meeting various conditions) which have 
been subscribed for by an individual.

Conclusion
Where the shares have been held beyond 
‘period A’, then whether the investor 
accepts an o�er for the shares or the 
company is liquidated, the EIS income 
tax relief would not be reduced or 
withdrawn and the loss on disposal will 
be reduced by the amount of EIS relief 
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claimed on acquisition. !e investor 
should be able to o�set the capital loss 
against net income using share loss relief.

Where the shares have not been held 
beyond ‘period A’, and:

  the EIS relief is fully withdrawn, the 
capital loss on disposal will not be 
reduced. Share loss relief might o�er 
the ability to o�set the capital loss 
against net income, if the conditions 
under ITA 2007 s 134 are met.

  the EIS relief is reduced, the loss on 
disposal will need to be reduced by 
the amount of EIS relief o�set against 

income tax at acquisition which is not 
withdrawn. Again, share loss relief 
should be considered.

  the receipt on liquidation is one of 
‘insigni�cant value’ (as de�ned under 
ITA 2007 s 215), no EIS income tax 
relief will be withdrawn, but the capital 
loss will again be reduced to the extent 
of EIS relief on acquisition. Again, 
share loss relief should be considered.
In any case, any gains deferred on 

acquisition of the EIS shares will be 
brought back into charge on disposal of 
the EIS shares. ■


