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Update

As part of the government’s continuing aim to attract new 

companies to the UK, significant changes have been made to the 

tax rules to encourage research and development activities and the 

exploitation of patents. The introduction of the patent box on 

1 April 2013 and the increased tax relief available under the 

research and development (‘R&D’) scheme since 1 April 2012 are 

two ways in which the government hopes to achieve this. 

Whilst these regimes are not available exclusively to SMEs they are 

sometimes dismissed by SMEs as not being relevant to their 

company or for being too complicated for a company of their size.  

The patent box and R&D tax relief can achieve significant tax 

savings for companies of any size and this factsheet highlights the 

opportunities available to those companies choosing to take 

advantage of these reliefs, focusing on SMEs in particular. The tax 

savings created by the patent box are available in addition to the 

R&D relief and so for many companies the two reliefs combined 

will be extremely beneficial.  

These reliefs are only available to reduce the tax liabilities of 

companies, including those which are corporate members  

of a partnership. 

Corporation tax reliefs available to SMEs: 
the patent box and research and 
development relief

The patent box
The patent box is a new regime that allows companies to benefit 

from a reduced rate of corporation tax of just 10% on profits 

attributable to patented processes. The benefit is being phased in 

over a four-year period. From 1 April 2013 60% of the benefit is 

available, rising by 10 percentage points each year until the full 

benefit is available in April 2017. Because of the way the relief is 

given (by allowing an extra deduction from taxable profits 

attributable to patents), a lower rate of tax applies for companies 

eligible for the small profits rate of corporation tax. This will be 

the case until 1 April 2015 when the full rate of corporation tax 

and the small companies rate of corporation tax will align at 

20%, making the effective rate of corporation tax on patent 

income the same for all companies from that date. 

The table below demonstrates how the effective rate of 

corporation tax on patent income will reduce each year until 

1 April 2017 when 100% of the benefit under the patent box 

will be available. 

* So far as is currently known, the full rate of corporation tax and the small companies rate of corporation tax will both be 20% from 1 April 2015. 
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2013/14 2014/15 2015/16 2016/17 2017/18

Proportion of benefit available 
under the patent box

60% 70% 80% 90% 100%

Full rate of corporation tax 23% 21% 20% 20%* 20%*

Effective rate of corporation 
tax at full rate on patent 

income
15.2% 13.3% 12% 11% 10%

Small companies rate of 
corporation tax

20% 20% 20% 20%* 20%*

Effective rate of corporation 
tax at small companies rate 

on patent income
13.2% 12.7% 12% 11% 10%
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All businesses within the scope of UK corporation tax are eligible 

to elect for the patent box regime to apply to their trading profits, 

subject to having income in the appropriate categories. 

What patents will qualify?

The patents covered by the new rules are only those granted by 

the UK Intellectual Property Office, the European Patent Office 

and other EEA states which have similar patent criteria to the UK. 

The patent box includes worldwide income earned by UK 

companies from inventions covered by a qualifying patent, not 

just income that falls within the territorial limitations of the 

particular patent. For example where a UK company receives 

patent income from licencing an invention in the US, providing it 

has a UK or European patent the income received from the US 

will fall within the patent box. 

The patent box applies to existing patents and not just to new 

patents granted after 1 April 2013. 

What degree of ownership is required?

The benefits of the patent box are available to the legal owners of 

patents and also to those holding an exclusive licence to exploit a 

patent commercially. The licence can be worldwide or can be 

limited by field or territory, provided that it still results in effective 

market exclusivity. 

Companies can also use the patent box where they are entitled to 

receive patent income or exploit a patent that has been 

developed under a partnership, joint venture or cost-sharing 

arrangement, provided the parties to that joint arrangement own 

the patent or hold an exclusive licence.

The fact that the patent does not have to be owned by the 

company allows a wide range of companies to make use of this 

new relief. For example, patents owned by the shareholders of a 

company will qualify for relief provided the company is given an 

exclusive licence to use the patent. 

If the intention is to hold the patent outside of the company, the 

tax implications on a future sale must be considered. Would the 

sale of the asset be subject to income tax or capital gains tax and 

what about the availability of entrepreneurs relief? 

Must the company develop the patent itself?

To be eligible for the patent box, the company (or in limited 

circumstances, another company in the same group) must have 

performed significant activity to develop the patented invention 

or its application. This significant development activity need not 

necessarily occur before the patent is granted or result in further 

patents (so acquired patents are not necessarily excluded) but it 

must extend beyond activities related to the management of a 

financial investment or the legal protection of the patent. It will 

therefore include active decision-making functions related to the 

management of risks associated with the project, in addition to 

R&D activity. 

What income qualifies for the patent box?

The patent box covers the following:

• all royalties and licence fees received for the use of an 

invention covered by a currently valid qualifying patent, 

whatever use the licensee puts the invention to;

• income from the sale of any products incorporating at least 

one invention covered by a currently valid qualifying patent, 

provided the incorporation of the invention into the product 

is genuinely commercial (and the patented item has not been 

added just with the intention of making the product qualify 

for the patent box);

• income from licensing a bundle of intangible assets which are 

genuinely related and licensed as a single product, provided 

they include as an integral part of the bundle at least one 

invention covered by a valid qualifying patent;

• compensation and damages for the infringement of a 

qualifying patent; and

• income from the sale of, or grant of an exclusive right in 

respect of, qualifying patents.

The patent box is therefore potentially a very generous relief. For 

example, the income from the sale of a patented printer cartridge 

will qualify and so will the income from the sale of a printer 

incorporating that cartridge, even if there were no patent over 

the printer itself. Also, once a qualifying patent is granted, the 

company will be able to claim the benefit of the patent box for 

any income which arose in the six years prior to the date of grant, 

but not before the patent application was made.

Although the patent box is intended to stimulate new R&D, if 

companies already have patents which cover their products, the 

company will still be eligible for the patent box. In addition, 

companies may sometimes fail to recognise when an ‘invention’ 

has been made and new intellectual property may be overlooked. 

It may therefore be useful to review the technologies and 

products with which the company already works and the 

company’s recent and on-going product developments - there 

may be inventions which have not been recognised and which 

can be patented. 
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Accounting records

Whilst the relief is generous, it will only be possible to make the 

patent box calculations from accounting records which have been 

set up to collate the required data. Where all income is derived 

from a single patent this will be straight forward however, where 

this is not the case, SMEs will need to focus on ensuring their 

accounting systems are up to scratch. There are some concessions 

aimed at simplifying the calculations for smaller companies, for 

example a flat rate small claims election can be made instead of 

calculating the marketing assets return figure which is designed 

to remove returns attributable to marketing assets.

R&D relief 
Many companies do not realise they are eligible to claim R&D 

relief and are missing out on valuable tax relief as a result. The 

rules outlined below are applicable for SMEs only. Different R&D 

reliefs apply to large companies. From 1 April 2013 large 

companies are able to choose between claiming an enhanced 

deduction or an ‘above the line’ credit equal to 10% of their 

qualifying expenditure. The enhanced deduction scheme will be 

removed for large companies in April 2016. Most SMEs will not 

be affected by the introduction of the ‘above the line’ credit but 

SMEs whose R&D activity is subcontracted to them by third 

parties or is subsidised by third parties may be able to benefit.  

For the purposes of R&D, SMEs are companies with fewer than 

500 employees which have either an annual turnover not 

exceeding €100 million or a balance sheet not exceeding €86 

million. Where a company is a member of a group, all companies 

in the group must together meet these conditions. 

What is R&D relief?

The effect of R&D relief is that a small or medium sized company 

may claim a deduction equivalent to 225% of the qualifying 

research and development expenditure against its taxable profits. 

For example, if an SME incurs qualifying R&D costs of £10,000, 

the company can claim a total deduction of £22,500 for those 

costs. In addition, where the enhanced deduction results in the 

company making a loss, the loss can be surrendered for a tax 

credit which is payable to the company by HM Revenue and 

Customs. The tax credit is calculated at 11% of the loss 

surrendered and there are no restrictions on the tax credit, the 

company may spend it however it chooses. For companies 

starting up the receipt of the tax credit can be extremely helpful. 

Although the term ‘research and development’ may be more 

easily identifiable with scientific work, R&D activity is not confined 

to companies within this sector. R&D relief is available for all 

industries, including manufacturing, engineering, construction 

and software. The development of a new method to construct 

buildings more efficiently and research carried out by a 

pharmaceutical company would equally qualify for R&D relief, 

provided the conditions below are met. 

What is the definition of R&D?

To make a claim for R&D relief a company must be able to 

demonstrate that the work it is carrying out relates to a 

technological or scientific uncertainty. A company can only claim 

R&D relief for activities which seek to achieve an advance in overall 

knowledge or capability in a field of science or technology through 

the resolution of scientific or technological uncertainty. The project 

must not be simply seeking to create a natural progression in its 

own knowledge or capability, there must be an element of 

uncertainty as to whether the advancement can be achieved. 

As there must be an element of uncertainty in a project for it to 

qualify for R&D relief, the knowledge of whether something is 

scientifically possible or technologically feasible must not be 

readily available in the public domain. 

Projects can include the improvement of existing products or 

methods, or the creation of new ones.

What costs qualify?

Qualifying expenditure includes staff costs (including national 

insurance contributions and pension contributions), materials, 

utilities, software and subcontractor costs. These costs can only 

be included to the extent they have been incurred directly in 

relation to the R&D activity. It is therefore important to have 

detailed records to support these costs and the basis for any 

apportionment between activities. 

Although the enhanced R&D deduction is only available for 

revenue expenditure, R&D capital allowances may be available for 

capital assets purchased. 

Conclusion
The patent box legislation has been designed to work together 

with the R&D legislation. Companies claiming R&D relief will not 

be penalised when calculating their profits for the purposes of 

applying the patent box. Any enhanced R&D deduction will not 

be taken into account when calculating the relief available under 

the patent box. 

There are of course a number of considerations to be taken into 

account before electing to use the reliefs and advice should be 

taken to ensure there is no adverse impact. For example, some 

thought should be given to the timing of a company’s entry into 
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the patent box. If a company’s patent box activities are profitable, 

there are good arguments to enter the patent box at the earliest 

opportunity. However, if it is making a loss in those activities, it 

may be better to wait so that those losses are not set against the 

patent box profits of subsequent years. 

The patent box and R&D relief should be kept in mind when 

companies are developing new products or ideas and in order to 

take full advantage of the reliefs there are a number of key points 

that companies should consider:

• It is only a requirement that a single component of a product 

be covered by a qualifying patent. A company should 

therefore consider if there are any improvements that could 

be made to an existing product that would enable them to 

obtain a patent covering that improvement.

• It may be beneficial for a UK company to apply for a UK 

patent even when the majority or all of the sales of a product 

are made overseas, as the overseas income that is taxable in 

the UK can benefit from the patent box.

• The terms of licence agreements should be carefully reviewed 

to ensure that a company can meet the eligibility criteria.

• Any work being undertaken to resolve a scientific or 

technological uncertainty may be eligible for R&D relief. 

Should you have any questions, or if you would like further 

information about the patent box or R&D relief please contact 

your usual Moore Stephens adviser. 
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