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Introduction
The US Hiring Incentives to Restore Employment Act 2010 

introduced the Foreign Account Tax Compliance provisions (FATCA) 

which aim to combat tax evasion by US persons, primarily US 

citizens, with non-US accounts. FATCA requires Foreign Financial 

Institutions (FFIs) to report on US account holders to the US Internal 

Revenue Service (IRS). Failure to report will result in withholding tax 

of 30% on all US payments.

Earlier in the year, the G5 countries (United Kingdom, France, 

Germany, Italy and Spain) indicated a wish to implement FATCA 

whereby FFIs would report relevant information to their 

domestic tax authorities, who would then exchange the 

information with the US authorities.

A G5 model agreement was published on 26 July 2012 and the 

UK and the US signed a bilateral agreement on 12 September 

2012. Following consultation, UK legislation will be put forward 

as part of the Finance Bill 2013. The agreement includes a ’most 

favoured nation‘ provision, which means that if another FATCA 

partner obtains more favourable terms than those included in 

the UK-US agreement, then the UK can also obtain the benefit 

of those terms.

The bilateral agreement, which closely follows the G5 model 

agreement, applies to FFIs resident in the UK for tax purposes 

(UKFIs) excluding overseas branches and subsidiaries. Critically, the 

definition of a financial institution follows the Financial Action Task 

Force (FATF) definition, hence removing from scope those which 

are not required to apply the UK anti-money laundering 

regulations. Hence most UK family trusts are excluded, with only 

professionally-managed trusts remaining in scope. 

It is proposed that investment managers will be able to enter into a 

single FFI agreement on behalf of those funds which it manages; a 

sensible solution to a complicated situation which could have 

required multiple reporting by both the manager and each fund. 

Reporting requirements
The following information will be reported annually to HMRC:

From 2013 onwards

•	 The name, address, and US taxpayer identification number (or 
date of birth if unavailable) of each US account holder  
or US controlling person.

•	 Account number.
•	 Account value at year end (or on closure).

Additionally from 2015 onwards

•	 Gross income on custodial accounts.
•	 Income on deposit accounts.
•	 Gross amounts paid on other accounts.

Additionally from 2016 onwards

•	 Gross proceeds from the sale or redemption of property paid or 
credited to the account.
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FATCA: The UK/US Inter-Governmental 
Agreement
The first bilateral agreement between the UK and the US, signed on 12 September 2012, is a significant step 
forward in the way that FATCA will operate for financial institutions in the UK, enabling them to report to 
HMRC rather than engage with the US Tax Authorities directly, as originally envisaged by FACTA.

If financial institutions in the UK meet the obligations set out in the bilateral agreement, they will not be subject 
to withholding on their US source income. Pension funds, most UK family trusts and registered charities will be 
exempt or deemed compliant, as will most building societies and venture capital trusts. Certain tax favoured 
products, including ISAs and approved company share option plans, are not reportable. HMRC is consulting on 
the implementation of the agreement.



UKFIs will register with HMRC, but crucially they will not be 

required to enter into FFI agreements with the US authorities as 

envisaged by FATCA. If they meet the obligations set out in the 

bilateral agreement, they will not be subject to withholding on 

their US source income.

US Taxpayer Identification Numbers (TINs) will not be required 

until 2017 unless they are already available. If held the 

individuals date of birth must be provided instead. 

HMRC must provide the information to the US authorities by  

30 September following the calendar year to which the information 

relates and they intend to require UKFIs to report the information by 

31 March after the end of the calendar year to which the information 

relates. For the initial years 2013 and 2014, it is proposed to require 

the information to be reported to HMRC by 31 March 2015 and  

30 June 2015 respectively. In turn, HMRC will report the information 

to the US tax authorities by 30 September 2015.

UKFIs will be required to report, for 2015 and 2016, the name and 

aggregate payments made to Non-Participating Financial 

Institutions (NPFIs), such as those institutions blacklisted by the US 

for non-compliance or those who do not have an FFI agreement 

with the US coming from a jurisdiction which is not a FATCA 

partner. The requirement for UKFIs to withhold on payments they 

make to others has been replaced by a reporting requirement.

Non-reporting organisations and products
UK pension funds will be treated either as an exempt beneficial 

owner or a deemed compliant financial institution.

Registered charities and community amateur sports clubs will be 

treated as deemed compliant FFIs, as will qualifying financial 

institutions with a local client base such as building societies, 

investment trust companies and venture capital trusts. In order 

to qualify, amongst other things, at least 98% of accounts must 

be held by EU residents and the financial institution cannot 

provide accounts to non-UK resident US persons and cannot 

solicit foreign account holders.

Certain tax favoured products such as registered pension 

schemes where annual contributions are limited to £50,000 and 

which cannot be accessed before 55 except in circumstances of 

serious ill health, individual savings accounts, premium bonds, 

National Savings Certificates and approved company share 

option plans are to treated as favoured accounts, and are 

therefore not reportable.

Overseas branches and affiliates
In those cases where a UKFI has related branches or affiliates in 

overseas jurisdictions which are unable to enter into FFI 

agreements in their jurisdiction, the UKFI will still be treated as 

compliant provided that:

•	 it reports payments made to the branch or affiliate as 

payments to a NPFI;

•	 the branch or affiliate identifies US accounts and reports them 

to the extent permitted in its jurisdiction; and

•	 the branch or affiliate is not used to circumvent FATCA and does 

not solicit accounts with US persons outside its jurisdiction.

Compliance
It is envisaged that each UKFI will appoint a nominated 

individual to act as a single point of contact and sign off  

on the compliance obligations.

Under the agreement, there is an 18 month window from the 

US notification to HMRC of non-compliance, for HMRC and the 

UKFI to resolve any significant non-compliance, after which the 

UKFI will be listed as an NPFI.

Due diligence obligations of UKFIs
Under the due diligence obligations to identify reportable US 

accounts, the balance or value of an account is generally to be 

determined at 31 December. Pre-existing individuals’ accounts 

with a value of less than $50,000 at 31 December 2013 will  

not need to be reviewed, unless they subsequently exceed  

$1million. For those accounts exceeding $50,000 but less than 

$1million at 31 December 2013, a UKFI will be required to 

review its electronic records for US indicia, such as a US place of 

birth, US mailing address, telephone number or standing 

instructions to transfer funds to a US account. If any US indicia 

are identified, the account must almost certainly be reported. 

The deadline for completing this review on such pre-existing 

lower value accounts is 31 December 2015 and relevant 

accounts are reported in the return for the year in which they 

are identified. Higher value accounts are subject to an enhanced 

review including both electronic and paper records. The deadline 

for completing this review on pre-existing higher value accounts 

is 31 December 2014, and if the account is identified as 

reportable it must be included in the return for both 2013  

and 2014. If accounts subsequently become high value 

accounts, the enhanced review procedures must be completed 

by 30 June in the following year. Where no US indicia are 

identified, no further checks are required unless there are 

changes in circumstances that result in US indicia. 

For new accounts opened after 1 January 2014, a UKFI must 

self-certify whether the account holder is a US resident based  

on the account opening process and AML documentation. Once 

it is established that the account holder is US resident, the UKFI 

must obtain the account holder’s TIN.

Pre-existing entity accounts not exceeding $250,000 as of  

31 December 2013 will not need to be reviewed until the value of 

the account exceeds $1million. For those accounts exceeding 

$250,000 but less than $1million as of 31 December 2013, a due 
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diligence review must be completed prior to 31 December 2015. 

Due diligence for higher value accounts must be completed by  

30 June of the following year. The due diligence procedures are 

designed to establish whether the entity is a NPFI or a Non Financial 

Foreign Entity (NFFE). UKFIs or financial institutions from other 

FATCA partner jurisdictions will not normally be treated as NPFIs. 

Other financial institutions should be treated as NPFIs unless they 

self certify that they are a deemed compliant FFI, an exempt 

beneficial owner or an excepted FFI. Payments to NPFIs will be 

reported annually. If the entity is a passive NFFE and any controlling 

persons are US persons then the account is reportable. Critically, in 

determining the controlling persons, a UKFI is essentially entitled to 

rely on the UK’s anti-money laundering rules.

New entity accounts opened on or after 1 January 2014 will 

need to be reviewed and a UKFI will need to report on accounts 

where the entity is a specified US person or a passive NFFE with 

a controlling US person. Where the account holder is treated as 

a NPFI, payments to it will be reported annually.

For the purposes of determining value, a UKFI must aggregate 

all accounts held by an account holder with the UKFI or related 

entities. For joint accounts, the whole value of the account is 

attributed to each account holder. For high value accounts, 

aggregation will need to take into consideration the knowledge 

of relationship managers.

Summary 
Despite the welcome changes in the way that FATCA will 

operate for financial institutions in the UK, there are 

nevertheless still very considerable compliance requirements. 

Legislation implementing the agreements is expected to be 

introduced in the Finance Bill 2013. Ahead of the legislation 

HMRC is consulting on the implementation of the agreement. 

The consultation period closes on 23 November 2013.
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