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Update

The Finance Act 2011 includes a major new anti-avoidance 

provision relating to the payment of disguised remuneration. 

It is extensive and complex legislation, covering nearly 70 pages, 

and is very widely drafted.  

The stated purpose of the legislation is “to tackle arrangements 

involving trusts or other vehicles used to reward employees, 

which seek to avoid or defer the payment of income tax or 

national insurance contributions... including to provide a 

tax-advantaged alternative to saving beyond the annual and 

lifetime allowances available in a registered pension scheme.”

Application of the legislation
In summary, the legislation applies where:  

• an arrangement is entered into and a current, former or 

prospective employee (or a person ‘linked’ with the employee) 

is a party to the arrangement or it otherwise relates to 

the employee; 

• it is reasonable to suppose that, in essence, the arrangement 

is a means of providing rewards or recognition or loans in 

connection with the individual’s employment; 

• a “relevant step” is taken by a third person (including either 

the employer or the employee acting as a trustee); and

• it is reasonable to suppose that, in essence, the step is taken 

in pursuance of the arrangement or there is a direct or 

indirect connection between the step and the arrangement.  

Relevant Steps
Relevant steps are, broadly, as follows: 

• a person earmarks, however informally, a sum of money or an 

asset with a view to a later relevant step being taken; 

earmarking by the employer is ignored and, unless there is a 
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tax avoidance arrangement, so is earmarking by a company 

which is a member of the same group as the employer, or by 

a wholly owned subsidiary of an employer which is a limited 

liability partnership;

• a person pays a sum of money or transfers an asset to 

an employee;

• a person is involved in the acquisition by an employee of 

securities, an interest in securities or a securities option, or in 

the provision of security for a loan to an employee or in the 

grant of a lease of premises to an employee the effective 

duration of which is likely to exceed 21 years; 

• an asset is made available to the employee, without 

being transferred.  

The latter three steps also apply where the payment etc is to:

• a person linked with the employee;

• a person chosen by the employee or who is within a class of 

persons chosen by the employee; and

• any other person where the step is taken on the employee’s 

behalf or otherwise at their direction.  

An employee is ‘linked’ with various relatives and with any 

person with whom he or she is living together as if they were 

spouses or civil partners. Certain ‘close’ companies and 

companies which would be close if UK tax resident are 

linked with the employee if the employee has an interest in 

the company.  

Exclusions
As the scope of the basic rules is so wide the legislation also 

includes extensive exclusions. The intention is to exclude third 

party arrangements that do not involve tax avoidance, in so far 

as is possible without creating additional avoidance risks. 



Employer Consulting PREC ISE .  PROVEN.  PERFORMANCE .

As the exclusions account for 30 pages of the legislation, it is 

only possible to give a very high level summary as follows: 

• steps taken under HMRC approved share schemes, registered 

pension schemes and arrangements for the provision of 

benefits that would be ‘excluded benefits’ under the 

pensions legislation;

• commercial transactions;

• certain transactions in connection with employee benefit 

packages available to a substantial proportion of employees 

of similar status; 

• earmarking deferred remuneration where, amongst other 

requirements, the vesting date is not more than five years 

after the award date;

• certain steps taken in connection with unapproved employee 

share schemes and ‘phantom share schemes’ where the 

vesting date is not more than 10 years after the award date; 

• a step which gives rise to a liability under specified provisions 

in the employee-related securities legislation (please refer to 

our factsheet on employee share incentives) or under other 

specified charging provisions;

• certain employee car ownership schemes; 

• the receipt of income on earmarked funds and the 

reinvestment of the proceeds of the sale of assets where an 

income tax charge has already arisen in relation to the funds 

represented by the investment as the result of an earlier 

relevant step; 

• amounts which are specifically exempt under other 

employment income provisions;

• steps involving money or assets deriving from contributions 

made by the employee on or after 6 April 2011 to an 

unapproved pension scheme;

• money or assets which have arisen from, or are derived from, 

pre-6 April 2006 employer contributions to an employer-

financed retirement benefit scheme where the employee was 

taxed on the contributions;

• the purchase of an annuity contract in connection with an 

employee’s rights to receive an annuity where the rights 

accrued before 6 April 2011; 

• the payment of a lump sum under an employer-financed 

retirement benefits scheme where the employee’s rights 

accrued before 6 April 2011; and

• transfers between certain foreign pension schemes.  

The exclusions generally do not apply if there is a tax 

avoidance arrangement.  

Tax implications
Where a relevant step is taken, and it is not an excluded step, 

the employee is treated as having received employment income. 

If the relevant step involves a sum of money, the income is the 

amount of the sum. Otherwise the amount of income is the 

market value of the asset which is the subject of the relevant 

step or the cost of the relevant step if higher. The employer is 

required to account for income tax and national insurance 

contributions under the PAYE system.  

Commencement
The legislation has effect in relation to relevant steps taken on 

or after 6 April 2011. The steps in question are the payment of 

sums (including loans) and the provision of readily convertible 

assets for the purposes of securing the payment of sums 

(including loans).

The anti-forestalling charge arises on 6 April 2012 if the sums 

paid have not been repaid, or the assets have not been 

returned, before 6 April 2012.

HMRC: settlement opportunity
In conjunction with the introduction of the legislation, HMRC 

has invited employers who have used Employee Benefit Trusts 

and similar arrangements to resolve outstanding queries.  

Although there is no deadline, if employers do not respond by 

31 December 2011 HMRC will progress enquiries formally, 

potentially by way of litigation.

Summary
This factsheet gives a high level summary of complex and 

lengthy legislation. Employers with trust and third party pay 

arrangements, or those seeking to implement such 

arrangements, should consider carefully the application of the 

legislation and obtain professional advice, if appropriate. 
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