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Update

The Government announced its intention to change the tax 

treatment of non-UK domiciliaries (‘non-doms’) in the Summer 

Budget of 2015. A process of consultation on those changes 

has been ongoing. We have been provided with some draft 

legislation on the new definition of non UK domicile, but the 

details of some of the reforms had been withheld until the 

announcement made on 19 August 2016.

There are still some areas where more information is required, 

and the details are not finalised, but we do, at last, have a 

better sense of what the post 6 April 2017 regime will look like. 

There has been some movement from the last consultation 

position that is helpful, but the changes to the proposals for  

the treatment of offshore trusts is not as beneficial as initially 

thought. 

The changes include:

• a new concept of deemed UK domicile which applies to all 

direct taxes;

• changing the treatment of offshore structures such as trusts 

settled by and overseas companies where held by deemed UK 

domiciliaries;

• people who were born in the UK with a UK domicile of origin 

and who acquired a non UK domicile after leaving the UK will 

be treated as UK domiciled if they return to the UK (See our 

other factsheet –‘ Non-domiciled individuals – individuals born 

in the UK with a UK domicile of origin’;

• subjecting UK residential property to inheritance tax where it 

is held through offshore structures – (See our other factsheet 

– ‘Inheritance tax: UK residential property held through 

offshore structures’).

Changes to the taxation of non UK 
domiciliaries – first thoughts

Deemed domicile 
Currently, domicile for income tax and capital gains tax is 

decided according to general principles of law, with a rule that 

that makes an individual domiciled for inheritance tax purposes 

only when they have been resident in the UK for 17 out of the 

previous 20 tax years. A non dom can claim the remittance basis 

which means that they are taxed on foreign income and capital 

gains only if they are brought to or enjoyed in the UK. Individuals 

who have been resident in the UK for more than seven out of 

nine of the previous tax years have to pay a remittance basis 

charge (‘RBC’) to claim this treatment at a rate that varies 

according to length of residence in the UK. 

From 6 April 2017, a new deemed domiciled status will apply to 

a non dom who has been resident in the UK for at least 15 out 

of 20 of the previous tax years. This will apply to income tax, 

capital gains tax and inheritance tax. Despite pressure, the 

Government have decided that years of residence as a child will 

count towards this total. 

Residence will be determined according to the test that applied 

at the time i.e. the statutory residence test for periods after  

6 April 2013, and the non-statutory rules that applied before 

that date. 

For income tax and capital gains tax purposes, it is possible to 

split tax years into a resident and non UK resident portion where 

someone leaves or comes to the UK part way through the year. 

This split year treatment will not apply when determining 

domicile status, so a year of departure or arrival can count 

towards the 15 year test. 
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A deemed domiciliary (‘deemed dom’) will not be entitled to 

claim the remittance basis and will be taxed on worldwide 

income and capital gains. They will also be taxed to UK 

inheritance tax on their worldwide estate on death. Offshore 

trusts established by non doms who become deemed dom will 

broadly be treated for income tax and capital gains tax purposes 

as if they were established by a UK dom, but with transitional 

protections for individuals moving from non dom to deemed 

dom status. 

Breaking deemed domicile
An individual will have to cease UK residence for six complete 

tax years so that they will not satisfy the 15 out of 20 year test 

on their return to the UK. Once an individual has ceased to be 

UK resident, their liability to income tax is limited to UK source 

income and capital gains tax is restricted to some limited 

categories of UK assets including UK residential property, so the 

delay in losing domicile status is not especially relevant. Being 

UK deemed domiciled after breaking residence does affect the 

IHT position however, as an individual would remain liable to  

IHT on their worldwide assets after ceasing to be resident. 

The current proposal is that someone would no longer be 

deemed domiciled for inheritance tax purposes once they had 

ceased to be UK resident for four complete tax years. This aligns 

with the current treatment under the deemed domicile rules  

for IHT. 

Presumably, though this is not spelled out, if an individual 

returns to the UK after four years, the 15 out of 20 year 

deemed dom test will apply again for all taxes. If not, an 

individual could leave the UK for four years to break their IHT 

deemed domicile but would be deemed domiciled for income 

tax and capital gains tax after their return. 

An individual leaving before 6 April 2017
There was some confusion as to which rules would apply to 

someone leaving before 6 April 2017 and whether they would 

have to complete six years of non UK residence to cease being 

deemed domiciled rather than the four years that applied under 

the old rules. As these rules have now been aligned for IHT, this 

is no longer an issue for permanent leavers. 

There are transitional rules to protect individuals who left the UK 

and ceased to be deemed domicile under the old rules, made 

gifts, and then returned to the UK and will be treated as 

deemed dom under the new rules. These gifts will remain 

outside the scope of IHT. 

Good news – transitional reliefs and planning 
opportunities 
Rebasing foreign assets for capital gains tax purposes

Where an individual becomes a deemed dom at 6 April 2017, 

they will be able (although not compelled) to rebase foreign 

assets to the then market value provided they held it and it 

qualified as a foreign asset on 8 July 2015. The individual must 

have paid the remittance basis charge at least once. This 

rebasing will be on an asset by asset basis, and means that only 

increases in value from 6 April 2017 will be brought into the 

charge to capital gains tax on a later disposal. 

This rebasing will only apply to directly held assets, so it will not 

extend to assets held through trust and/or company structures. 

Individuals who become deemed dom at date later than 6 April 

2017 will not be able to claim this relief. 

If the funds used to acquire the asset were clean capital then 

the whole of the proceeds of sale can be brought into the UK 

without additional tax charges. However, if the acquisition was 

made using funds taxable on the remittance basis, when the 

asset is sold the proceeds will represent both post April 2017 

capital gain already taxable on the arising basis , the pre 2017 

gain element (which can be brought to the UK without 

additional tax charges) and the acquisition costs which could be 

taxable if remitted. It should be possible to mitigate the 

remittance exposure by only bringing part of the proceeds of 

sale to the UK, but this will require careful management (see 

below – mixed funds). 

It should be noted that the consultation document only refers to 

assets falling within the scope of capital gains tax. The gains on 

certain offshore funds are calculated according to capital gains 

tax rules but liable to income tax. It is to be hoped that the 

rebasing will extend to such assets but that is currently not 

explicitly stated. 
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It is proposed that the capital loss election will continue to work 

in the same way after 6 April 2017, but it will only apply to the 

period until an individual becomes deemed dom or actually 

domiciled in the UK. At that point, they will be allowed to claim 

foreign losses in the usual way. In their non dom period, if they 

have not made an election, they will not be able to claim foreign 

losses. 

Offshore trusts – changes from previous 
consultation 
Inheritance Tax (IHT)

Currently, a trust created by a non dom before they become 

deemed dom is outside the scope of IHT provided the trustees 

do not hold UK assets directly. From 6 April 2017, this key status 

is retained with two exceptions: 

• Where the settlor was non dom when they settled the trust, 

but will be treated as UK domiciled because they were born in 

the UK with a UK domicile of origin. This is discussed in more 

detail in our factsheet ‘Non-domiciled individuals – individuals 

born in the UK with a UK domicile of origin’.

• Trusts which hold UK residential property after 6 April 2017. 

These changes are discussed in more detail in our other 

factsheet ‘Inheritance tax: UK residential property held 

through offshore structures’.

Capital gains tax

Currently, there are two regimes for the capital gains tax 

treatment of offshore trusts. The first, which applies to UK 

resident and domiciled settlors who can benefit under the trust, 

treats the offshore trust as transparent and taxes the capital 

gains made by the trustees on the settlor (‘the settlor regime’). 

Under the capital gains tax rules, a settlor retains a benefit 

under a trust unless they, their spouse, children and 

grandchildren are excluded from benefit. 

The other regime (‘the beneficiary regime’) applies to trusts 

where the settlor cannot benefit, or is non domiciled or not UK 

resident or dead. Under this regime, capital gains are calculated 

on each disposal made by the trustees and goes into a notional 

pool which can be matched to capital benefits conferred on 

beneficiaries. The beneficiary regime also has a valuable relief 

that applies to distributions made to non dom beneficiaries that 

– very broadly – allows assets held on 5 April 2008 to be 

rebased to their value on that date. In certain circumstances,  

this means that only capital gains arising after that date can be 

matched to capital payments, and only capital payments made 

after 5 April 2008 will trigger a capital gains tax charge when 

matched to capital gains. It seems that this will apply to 

distributions to actual non dom beneficiaries even after they 

have become deemed doms.

Mixed funds 

There will be a one year window during the tax year 6 April 2017 

to 5 April 2018 where non doms will be given the chance to 

rearrange their mixed funds. These are funds which hold a mixture 

of income and/or capital gains and clean capital, sometimes from 

different years, which are subject to strict and complex rules which 

set out what element is treated as remitted first. 

This opportunity will be available to any non dom who was not 

born in the UK with a UK domicile of origin and is not restricted 

to individuals becoming deemed dom on 6 April 2017. 

This provision will only apply to bank accounts holding cash, 

rather than assets, but it will be possible to sell assets and 

convert them to cash to take advantage of the relief. We do not 

have the details of how this measure will work in practice, but 

the consultation document indicates that the effect will be that 

a mixed fund will be separated into its constituent elements 

which can be held in different bank accounts. The individual will 

then be able to choose which bank account they remit from and 

be able to choose the funds which will attract the lowest rate of 

taxation in priority to higher taxed funds. 

This is likely to be very attractive to any non dom who holds 

mixed funds as it may give them a one-off opportunity to access 

clean capital or capital gains. 

Capital loss election 

Prior to 2008, a non dom could not claim losses on their foreign 

assets. After that date, they could do so provided they made an 

election. The election was irrevocable, and once it was made a 

special order applied to set off UK and foreign losses that was 

not always advantageous. If the election was not made, an 

individual would not be able to claim foreign losses even if they 

later ceased to claim the remittance basis. The ability to claim 

losses would only revive if the non dom became domiciled in 

the UK. 
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Offshore companies 
There is little discussion of offshore companies (i.e. companies that 

are not resident in the UK for tax purposes) in the consultation 

documents, and then in the context of underlying companies of 

offshore trust. Currently, where the anti-avoidance transfer of 

assets abroad rules apply to an offshore company, UK income 

will be taxable on the transferor and the non UK income will be 

subject to the remittance basis. The offshore company would 

similarly be transparent (if anti-avoidance provisions apply) as 

regards capital gains made by the company, with UK capital 

gains taxable on the arising basis and non UK capital gains 

subject to the remittance basis. 

For a deemed dom transferor, they will become taxable on both 

the UK and non UK income and capital gains going forward 

unless they can establish that the offshore company was 

established for reasons other than tax avoidance. 

Overall
The Government’s overall direct of travel has not altered, but we 

have a better understanding of some of the proposals:

• they are committed to introducing deemed dom status for an 

individual who has been resident for more than 15 of the last 

20 tax years from April 2017;

• there are some opportunities offered by the transitional 

reliefs, particularly rebasing, and the reordering of mixed 

funds;

• there has been some improvement in the position of those 

who decide to leave the UK as a result of these changes, 

particularly as regards the tail off period for which they are 

subject to IHT on their worldwide estate; 

• the offshore trust regime is still vague with much work 

needed before the final position is clear but the overall effect 

is clearer;

• protected settlements offer some mitigation of the new 

regime for non doms who will become deemed doms on  

6 April 2017. 

Under the new rules, it is proposed that any trust established by 

a deemed dom settlor will be taxed under the settlor regime 

rather than the beneficiary regime as it is currently unless the 

settlement is a ‘protected settlement’ (see below). The rebasing 

election referred to above will not apply to any capital gains 

realised under the settlor regime and so there could be large 

capital gains tax charges on settlors when assets are disposed  

of which have been held for a long time. However, benefits 

conferred on beneficiaries rather than the settlor could still be 

taxable on them under the beneficiary regime. 

The interaction between these two regimes will be complex, 

and the devil will be in the detail. However, it may be 

worthwhile rebasing asset values and realising capital gains prior 

to 6 April 2017 for some trusts. 

Protected settlements 

A settlements set up before 6 April 2017 will become a 

‘protected settlement’. It will remain protected until the settlor, 

his spouse or minor children receive benefits from it whilst the 

settlor does not make further additions. Whilst the settlement is 

protected, it will remain in the beneficiary regime referred to 

above and gains will not be automatically taxed on the settlor. 

Income tax 

The income tax regime for offshore trusts after 6 April 2017 is 

only partially discussed and the interaction between the offshore 

trust rules and the other anti-avoidance set out in the transfer of 

assets abroad regime (which would potentially apply to any 

underlying companies) does not appear to be entirely thought 

through. Indeed, alterations to the transfer of assets abroad 

rules is to be discussed in further consultation later in the year. 

UK income of such structures is currently taxable on the UK 

resident settlor of an offshore trust and this is not protected by 

the remittance basis. So far as non-UK income is concerned, the 

broad intention appears to replicate the capital gains tax rules 

discussed above – a deemed dom settlor will be taxable on a 

trust/company structure as if is transparent. Again, there will be 

protected settlements where funds are not added to the trust 

post 6 April 2017 and no benefits are taken by the settlor, their 

spouse or minor children. 

It appears that, in contrast to the capital gains tax rules, a 

settlement may be able to move between being protected and 

not in different years. The effect of this would be that the settlor 

(or other relevant person) would be taxed on distributions to  

the extent that they matched to retained foreign income in  

the structure. 
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Although we do not know the final form of the legislation, it  

is important to start considering what steps need to be taken 

now. There are many practical issues that will need to be 

addressed to cost alternative planning options, such as 

compiling historical accounts, getting valuations of assets, and 

preparing legal documents, and these all take time particularly 

where service providers will be dealing with many requests from 

their non dom clients. 
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Next steps
Obviously, we will respond to the consultation document. 

Moore Stephens will be pleased to advise on the advantages 

and disadvantages of the possible courses of action. There is no 

‘one size fits all’ solution. The position of each structure and the 

individuals connected to it requires careful consideration.

When the changes were first announced in the July 2015 

Budget it seemed that there would be ample time to consider 

their implications before their implementation in April 2017. 

However, more than half that time has passed before the issue 

of the consultation document, and draft legislation is still 

awaited on some aspects of these rules, as well as on other 

changes to the non-dom regime which may affect the incidence 

of taxation on overseas structures. The consultation runs until 

20 October 2016, after which it will inevitably take some time 

for the Government to consider responses and decide on any 

changes. The result is that, at best, by the time the final shape 

of the legislation is known there will only be three or four 

months before it takes effect.
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