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Introduction 
 

This paper is a response by Moore Stephens LLP to the HMRC consultation document of 19 August 

2014, ‘Tackling offshore tax evasion: strengthening civil deterrents’. 

 

Moore Stephens is the UK’s 10
th
 largest independent accounting and consulting association, 

comprising over 1,500 partners and staff in 28 locations. Our services include audit and tax 

compliance, business and personal tax advice, trust and estate planning, wealth management, IT 

consultancy, governance and risk, business support and outsourcing, corporate finance, corporate 

recovery and forensic accounting. 

 

Moore Stephens International comprises over 300 separate and independent member firms, offering 

assurance, accounting, tax and a range of other international business services across 105 countries 

through a total of some 660 offices and approximately 27,000 personnel. 

 

This paper responds to each of the questions posed in the consultation document. We have no points 

to raise that are not covered by those responses. 
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Comments from Moore Stephens LLP 
 

 

Extending the scope of penalties for offshore non-compliance 
 

Option 1 - Extending the scope of the offshore penalties regime to inheritance tax  
 

1. Do you consider it appropriate to extend the offshore penalties regime in the case of 

offshore assets which are part of the death estate and liable to IHT? If you do not, please 

say why. 

 

We see no reason of principle for excluding from the regime assets that are liable to IHT as part 

of the death estate. 

 

2. Do you consider it appropriate to extend the offshore penalties regime in the case of 

transfers of assets into offshore structures which give rise to IHT? If you do not, please 

say why. 

 

We see no reason in principle not to include such transfers. However, we are conscious that this 

is an area where it is extremely easy for an individual to be genuinely unaware of his liability. 

For example, an individual with a UK domicile of origin may leave the UK and dispose of all 

his UK assets. If he sets up a trust ten years later under the law of the country in which he is 

then resident, and the trust property includes no UK assets, it may well not occur either to him 

or to his professional advisers in that jurisdiction that this is a transfer on which IHT arises 

because of his continuing UK domicile. At the very least the level of penalties should take 

account of such factors. 

 

3. Do you agree that offshore penalties for IHT should be calculated using the same 

classification for territories as applies for IT and CGT? If you do not, what factors should 

a new classification take into account and why? 

 

Yes. 

 

4. Do you agree with our view about the location of assets in relation to a death event? If you 

do not, what could constitute a better approach? 

 

In principle, we agree, but we find it difficult to commit ourselves without a better 

understanding of whether there would be any attempt to ‘look through’ intermediate assets to 

determine the location of underlying assets; for example, where the death estate included units 

of an investment fund in a category 2 territory that held shares of a company in a category 3 

territory. In particular, it would not be appropriate to ‘cherry pick’ so that assets were assigned 

to either the intermediate or the underlying jurisdiction depending on which gave the worse 

result for the taxpayer. 

 

5. Do you agree with our view about the location of assets in relation to transfers of value? If 

you do not, what could constitute a better approach? 

 

We agree in principle, but (as in our answer to Question 4) it is difficult to commit ourselves in 

advance of the further consideration by HMRC mentioned in para 2.28. 
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Option 2 - Extending the offshore penalties regime to cover inaccuracies in category 1 

or category 2 territories where the proceeds are hidden in higher category territories 
 

6. Do you accept the principle that penalties should be strengthened to take account of 

where the proceeds of evasion are hidden? If you do not, please say why. 

 

We accept the general principle, insofar as we consider that where income arising in a category 

1 or category 2 territory is concealed, the fact that it is then hidden in a higher category territory 

should be regarded as an aggravating factor in determining the level of the penalty under the 

existing rules. We consider, however, that a distinction should be made between the situation 

where the funds are moved purely in order to make them more difficult to trace and the 

situation where the higher category territory to which the funds are transferred is one with 

which the taxpayer has a close connection such as residence or domicile, so that the funds may 

well have been moved there purely in order to be available to meet expenditure. 

 

7. Do you agree that the extension of offshore penalties should apply to cover all 

inaccuracies arising and failures relating to category 1 or category 2 territories where the 

proceeds of that non-compliance are hidden in higher category territories? If you do not, 

please say why. 

 

We accept the general principle that hiding the proceeds of evasion in a higher category 

territory should result in a higher penalty, as indicated in our answer to Question 6. However, 

we do not consider that this should be done, as proposed, simply by treating the income in the 

same way as if it had arisen where it was subsequently hidden. It is implicit in the consultation 

document that HMRC (i) regard concealing income or gains that arise in a category 1 country 

as less heinous than concealing equivalent amounts that arise in a category 3 country, and (ii) 

regard concealing funds in a category 1 country (irrespective of their origin) as less heinous 

than concealing them in a category 3 country. It then follows that some alleviation of the 

category 3 penalty should be available in a case where the funds, prior to concealment in a 

category 3 country, either (i) had their origin in a category 1 country  or (ii) were hidden for a 

sustained period in a category 1 country. 

 

8. Do you favour the introduction of such a statutory rule? How else might the link between 

non-compliance and offshore funds be demonstrated? 

 

The statutory rule proposed is that, where offshore funds cannot be demonstrated to have arisen 

from taxable sources, and where offshore non-compliance has been demonstrated, the offshore 

funds are presumed to represent the proceeds of non-compliance. We do not favour the 

introduction of such a strict identification rule, which we fear might involve disproportionately 

complex and largely unworkable legislation. We favour a more flexible approach based on the 

facts of the particular case. 

 

9. Which of the above two methods for ascertaining the category/level of penalty do you 

consider to be the best way of applying the extension to offshore penalties? Please say 

why. 

 

We consider that a just and reasonable apportionment as outlined in para 2.51 would provide 

the fairer method. 

 

10. Do you agree that current safeguards would be sufficient? If you do not, in what way 

would they be inadequate and how should they be amended? 
 

We have no proposals to amend the current safeguards. 
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Deterring taxpayers from deliberately moving offshore assets to 

continue evading tax 
 

11. Do you agree that there should be strengthened sanctions for those who deliberately move 

assets with the intention of continuing to evade tax? If you do not, please say why. 
 

We agree that there should be strengthened sanctions, but we consider that this should be done 

by making such movement a factor to be considered in setting the penalties under the existing 

rules. There should also be safeguards in cases where the funds concerned are moved for 

commercial or personal reasons rather than with the objective of enhanced concealment. 

 

Option 3 - Introducing a new offshore surcharge to complement the offshore penalties 

regime where offshore assets have been deliberately moved to continue evading tax 
 

12. Do you consider that option 3 meets the policy objectives set out above? If you do not, 

please say why. 
 

It follows from our answer to Question 11 that we would not favour Option 3. 

 

Option 4 - Extending the 20 years assessing time limits where offshore assets have 

been deliberately moved to continue evading tax 
 

13. Do you consider that option 4 meets the policy objectives set out above? If you do not, 

please say why. 
 

We do not favour this option. We consider that there must be some point at which the tax 

system provides finality to both the taxpayer and HMRC, and 20 years is already a long period. 

As tax rules change and the facts of long past transactions become difficult to ascertain with 

certainty, it becomes increasingly difficult to reach an equitable result. 

 

Option 5 - Increasing the quantum of offshore penalties to reflect the number of times 

offshore assets have been deliberately moved to continue evading tax 
 

14. Do you consider that option 5 meets the policy objectives set out above? If you do not, 

please say why. 

 

We do not consider this approach to be appropriate. Given a continuing intention on the part of 

the taxpayer to conceal the existence of the funds whatever happens, the number of times he is 

forced by developments to move the funds is largely arbitrary and neither enhances nor 

mitigates his culpability. 

 

15. Do you have a preferred calculation method for option 5? If you do, please say which one 

and why. 

 

If option 5 were to be adopted (contrary to our advice in answer to Question 14) we consider 

that the first calculation method (in para 3.18) would provide the fairer result. 

 

16. Do you have a preference between options 3, 4 and 5? If you do, please say why.  

 

As indicated in answer to previous questions, we do not favour any of these options. Our 

preferred course of action was indicated in answer to Question 11.  
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17. Do you agree that current safeguards would be sufficient? If you do not, in what way 

would they be inadequate and how could they be amended? 

 

We have no proposals to amend the current safeguards. 

 

Updating the offshore penalties regime to reflect the new global 

standard in tax information exchange 
 

Option 6 - Introducing a new category into the table of Designated Territories 
 

18. Do you consider it appropriate to update the offshore penalties regime to reflect the new 

global standard? If you do not, please say why. 
 

Yes. 

 

19. Recognising the step change in automatic exchange of information standards, which 

method do you consider better achieves the policy objectives set out above and please say 

why? 

 

We favour the method proposed in 4.9 because we consider that a maximum 200% penalty is 

high enough.  

 

20. Do you agree that current safeguards would be sufficient? If you do not, in what way 

would they be inadequate and how could they be amended? 

 

We have no proposals to amend the current safeguards. 

 

Assessment of impacts 
 

21. Do you have any views, comments or evidence which may help inform our understanding 

of likely impacts? 

 

No. 

 

22. Do you have any views, comments or evidence which may help inform our understanding 

of likely equalities impacts? 

 

We do not believe it is appropriate to give any consideration to whether penalties for deliberate 

tax evasion will have more impact on one group within society than on another. Penalties are a 

sanction against those who wilfully contravene the law, and they should apply without 

discrimination on the basis of any factor other than the individual’s intention and behaviour. 

 


