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Update

The background
The statutory definition of tax residence for individuals was 

introduced with effect from 6 April 2013. The concept of 

‘ordinary’ residence was abolished at the same time.

For tax years 2012/13 and earlier the rules relating to the 

residence of individuals were a very grey area, and open to 

differences of interpretation. 

The statutory residence tests provide more certainty as to an 

individual’s residence position, but in most cases require 

detailed records to be kept to support any residence position.

The statutory residence test comprises three parts: an 

automatic non-UK resident test, an automatic UK resident 

test and a ‘sufficient ties’ test. The tests should be considered 

in that order. As soon as the conditions of one test are met, 

the other tests do not need to be considered. Therefore, if an 

individual is automatically non-UK resident under the first test, 

the automatic UK resident test and ‘sufficient ties’ test do not 

need to be considered.   

The automatic non-residence test
An individual will be conclusively regarded as not UK resident if 

they are present in the UK for fewer than a specified number of 

days in the tax year in question, as follows:

• for an individual who was resident in the UK for one or more 

of the preceding three tax years the limit is fewer than 16 

days; or

• for an individual who was resident in the UK for none of the 

preceding three tax years the limit is fewer than 46 days; or

• for an individual who is in full-time work abroad throughout 

the tax year, without a significant break, the limit is fewer 

than 91 days. Such an individual must also have less than  

31 days in the year on which he does more than three hours’ 

work in the UK.

A statutory test for tax residence

‘Full-time work’ abroad means working in an employed or 

self-employed capacity for an average of at least 35 hours per 

week. A ‘significant break’ is a break of more than 30 days (with 

exceptions for annual leave, sick leave and parenting leave).

An individual will be treated as ‘present’ in the UK if present  

at midnight, at the end of the day. There are anti-avoidance 

provisions to prevent manipulation by individuals who are 

present in the UK for a large number of days in a year while 

rarely being present at midnight. Days of presence will be 

disregarded where an individual spends a day in the UK in 

exceptional circumstances for reasons beyond their control, 

such as illness or natural disasters. The number of days that  

can be ignored under this provision is limited to 60. In addition, 

a midnight spent in the UK by a transit passenger is generally 

ignored.

The automatic residence test
An individual will be conclusively regarded as resident in the UK 

in a tax year if:

• they are present in the UK for 183 days or more in that year; or

• they have a home in the UK for 91 consecutive days or more 

(where at least 30 days of that period fall within in the tax 

year in question), are present there for some time on at least 

30 days in the tax year, and during that 91 day period either 

have no home overseas, or have one or more such homes but 

each of them is a home at which they are present on fewer 

than 30 days in the tax year. If they have more than one home 

in the UK each of them is looked at separately for this 

purpose; or

• they work full-time in the UK for a period of at least 365 

days, all or part of which falls within the year, without a 

significant break (more than 30 days, with exceptions for 

annual leave, sick leave and parenting leave). More than three 

quarters of the days in the 365 day period when they work 

for more than three hours must be days when they do so  

in the UK. ‘Full time’ means an average of at least 35 hours 

per week.
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The ‘sufficient ties’ test
If an individual meets neither of the automatic tests, they will 

be UK-resident if the ‘sufficient ties’ test is met. This combines 

the concept of ’UK ties’ with the number of days that the 

individual is present in the UK. The five ties included in the test 

are that the individual:

• has family resident in the UK. This includes spouse, civil 

partner, unmarried partner or minor children. Children will 

not be taken into account if the individual sees the child in 

the UK on fewer than 61 days in the year. A child aged under 

18 who is in full-time education in the UK, and who would 

not be UK-resident if the time spent in full-time education 

were disregarded, is treated as non-resident for this purpose if 

they spend less than 21 days in the UK outside term time (half 

term holidays count as term time);

• has accommodation in the UK that is available to be used by 

them for a continuous period of at least 91 days in a tax year 

and they spend at least one night there in the year. If the 

accommodation is the home of a close relative the ‘one night’ 

Days spent in the UK Impact of ties on residence status

Fewer than 46 days Always non-resident

46–90 days Resident if 4 ties (otherwise not resident)

91–120 days Resident if 3 or more ties (otherwise not resident)

121–182 days Resident if 2 or more ties (otherwise not resident)

183 days or more Always resident

Days spent in the UK Impact of ties on residence status

Fewer than 16 days Always non-resident

16–45 days Resident if 4 ties (otherwise not resident)

46–90 days Resident if 3 or more ties (otherwise not resident)

91–120 days Resident if 2 or more ties (otherwise not resident)

121–182 days Resident if 1 or more ties (otherwise not resident)

183 days or more Always resident

Arrivers

Leavers

test is extended to 16 nights, to avoid an individual being 

treated as having accommodation available where, for 

example, they make limited visits to stay with parents. This tie 

does not require the individual to own the accommodation;

• works in the UK for 40 or more days in a tax year, for at least 

three hours a day;

• has been present in the UK for more than 90 days in either of 

the previous two tax years;

• is present in the UK in the tax year as much as (or more than) 

they are present in any other single country (calculated by 

reference to presence at the end of the day). This tie applies 

to ‘leavers’ only (see below).

There is a sliding scale depending on the number of days of 

presence in the UK. The greater the number of days of presence 

the fewer the ties that need to be met before the individual is 

treated as UK resident. The test has different scales for arrivers 

(individuals who were non-UK resident in all of the three 

previous tax years) and leavers (individuals who were UK 

resident in one or more of those years).

Split year treatment
Strictly, residence status is determined for a complete tax year. 

However, under previous rules by concession a tax year could 

be split into a period of residence and a period of non-

residence. This treatment has now been put onto a statutory 

basis and there are eight situations where split year treatment 

may apply. 

It should be noted that the tax year is not necessarily split at the 

date on which the individual arrives in or leaves the UK. The 

‘split date’ may be determined by other factors, such as when 

the individual begins or ceases to have a home in the UK or 

when a UK or overseas employment begins. For any individual 

intending to take advantage of the split year treatment the 

conditions of all eight cases should be considered very 

carefully. Individuals satisfying the conditions of more than 

one of the eight cases must use the case which is given priority 

in the legislation.
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Other matters
For tax years up to and including 2012/13 an individual’s 

residence position continues to be determined under the 

previous ‘grey’ rules, but they may elect to apply the new rules 

where they need to know their residence status for a previous 

year to determine their residence under the new rules (for 

example, where the number of days applied under the 

‘automatic non-residence test’ depends on whether they were 

resident in the UK in any of the previous three years). The new 

rules do not, however, apply in determining any tax liability for 

those earlier years.

Under longstanding rules which apply for capital gains tax 

(CGT), where an individual has been resident in four or more of 

the seven tax years prior to the year in which he becomes 

non-resident, and there are fewer than five complete tax years 

between that year and the year in which they resume UK 

residence, gains that arose during the period of absence are 

treated as arising in the year of return. Similar rules now apply 

for income tax purposes to distributions from close companies 

or equivalent overseas companies, loans written off by such 

companies, lump-sum benefits from employer-financed 

retirement benefit schemes and ‘chargeable event gains’ from 

life assurance contracts. Some adjustments have been made to 

the rules (both for income tax and CGT) to take account of the 

fact that resident or non-resident status no longer necessarily 

applies for a complete tax year.

There are specific rules for international transportation workers, 

for example lorry drivers, pilots and mariners.

Ordinary residence
Ordinary residence for tax purposes was a separate concept 

from tax residence. Again, there was previously no statutory 

definition, which created uncertainty. In practical terms the 

concept had little impact except for some taxpayers in their 

first three years of residence in the UK.

In general, the concept has now been abolished and references 

in the tax legislation to ordinary residence have been replaced 

by references to residence. A somewhat similar concept has 

been retained and put onto a statutory basis for the purposes 

of ‘overseas workday relief’, which is important to employers 

with short-term secondees in the UK. Broadly, the relief is 

available only to employees who are not UK-domiciled and 

were non-resident for at least three years before coming to the 

UK. It is available for the year the employee becomes resident 

and the following two years, irrespective of how long they 

expect to remain in the UK. 

Conclusion
Overall, the statutory residence tests give more certainty as to 

an individual’s residence position and provide a much clearer 

framework than was previously the case. However, applying 

the ties may raise some difficulties, depending on individuals’ 

particular circumstances.

If you would like to discuss the statutory residence rules, please 

contact us or speak to your usual Moore Stephens adviser.


