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Update

The FCA has confirmed in Policy Statement 13/3 that effective 

from 1 January 2014, it will ban the marketing and distribution 

to the retail market of risky and complex products now defined 

as Non-Mainstream Pooled Investments (NMPI). This includes 

unregulated collective investment scheme (UCIS), qualified 

investor schemes (QIS), traded life policy investments (TLPI) and 

securities issued by special purpose vehicles.

Excluded from the definition are exchange traded products, 

investment trusts, venture capital trusts and non-UCIS 

investment schemes. 

This new restriction comes as a direct result of an FSA review 

undertaken in 2010 which identified significant issues in the 

distribution of high risk, complex investments to ordinary retail 

investors. The FSA found that most retail promotions and sales 

of UCIS reviewed were inappropriate and failed to meet the 

then existing requirements as they were targeted to retail 

investors unable to protect their own interests.

What do the rules mean?
The new rules in COBS 4 are designed to advance the FCA’s 

objective of securing the appropriate degree of consumer 

protection by preventing the promotion of NMPIs where they 

are unsuitable to target investors. The rules essentially mean 

that promotions of riskier and complex investment products in 

the retail market will be limited to sophisticated investors or 

high net-worth individuals. Marketing to professional and 

institutional investors will remain unchanged.

Scope and impact of the rules 
Firms caught by the new rules include:

• advisory firms and IFAs promoting or advising on NMPIs to 

retail clients;

• discretionary portfolio managers who may include NMPIs  

in portfolios;

• product providers offering NMPIs or which allows them to 

access them through investment wrappers; 

• providers that create NMPIs.

Restrictions on the retail distribution  
of UCIS and close substitutes 

The FCA also confirmed that the following products now lie out 

of scope of the marketing restrictions:

• securities issued by SPVs that pool investment in listed or 

unlisted shares or bonds;

• exchange-traded products;

• overseas investment companies that would meet the criteria 

for investment trust status if based in the UK;

• real estate investment trusts;

• venture capital trusts; 

• covered bonds.

Furthermore, the FCA also confirmed that enterprise investment 

schemes (EIS) and seed enterprise investment schemes (SEIS) 

which are not structured as UCIS fall outside the scope of the 

ban. However, where an EIS of SEIS is structured as a collective 

investment scheme then it will be caught by the new restrictions.

To assist firms in determining whether an NMPI marketing 

restriction applies to a promotion the FCA have provided a flow 

diagram as part of PS13/3 (Annex 4). 

Exemptions
PS13/3 has also removed certain UCIS exemptions currently 

available to firms under COBS 4.12. In particular, category 2 and 

category 8 of COBS 4.12.1R(4) which the FCA considers as the 

most commonly used for promotions of UCIS to retail clients.

At the same time, new exemptions have been created to provide 

greater flexibility, particularly to firms relying on the Promotion  

of Collective Investment Schemes Order (PCIS) and Financial 

Promotions Order (FPO). From January 2014, authorised firms will 

have permission to promote or advise on NMPIs to retail clients 

only if a retail client meets the definition of:

• a certified high net worth investor;

• a certified sophisticated investor; or

• a self-certified sophisticated investor.
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Firms should carefully consider if an NMPI is regarded as suitable 

for a client, with a full assessment of the client’s profile and 

investment objectives must be undertaken if advice is being given. 

Additional exemptions have also been introduced in PS13/3 

which are to be used in exceptional circumstances, these include:

• a new category allowing firms to promote US mutual funds to 

US citizens temporarily resident in the UK. Promotion of 

investment will be allowed with or without advice;

• the promotion of non-UK UCITS funds that have not been 

recognised in the UK to all retail investors (subject to the 

standard suitability assessment);

• the promotion of enterprise and charity investment funds  

to charities;

• the promotion of new NMPIs to retail clients that are intended 

to replace or absorb an existing investment  

(e.g. as a result of liquidation); 

• where a client approaches a firm to request advice on a 

specific NMPI, and where the firm previously has not 

recommended the specific product to the client.

Acting in the client’s best interest
The FCA believes that the new categories of permissible 

promotions give authorised firms the opportunity to consider 

marketing a wider range of investments, thus limiting any 

incentive for unregulated advice. Moreover, authorised firms 

have been subject to the principles on which the above 

guidance is based as a safeguard against the risk of 

inappropriate use of the exemptions.

The regulator is reminding firms that their duty is to protect 

their client’s best interest and ensure advice is suitable. 

Therefore, even where a client is a high net-worth or a 

sophisticated investor, the firm is still under the obligation to ask 

itself if it is appropriate and fair to make a promotion to that 

client and whether the client has the ability to comprehend and 

assess the product and the risks associated.

The FCA not only applies this comment in the context of COBS 

4.12 but also to the use of exemption from the FPO and PCIS. 

Firms must always act in the client’s best interest when 

promoting an NMPI, regardless of the specific exemption.

Compliance oversight
The new rules also require each financial promotion of an NMPI 

to a retail client to be recorded and to have compliance sign-off. 

This will mitigate the risk of firms presenting inappropriate 

financial promotions to clients.

The FCA does favour the approach of the Compliance Officer 

(CF10) to sign-off and approve all promotional material. 

However, this is not always practicable and the review of 

financial promotions can then be delegated to other members 

of staff with appropriate competence. An annual review of the 

approval and sign-off process is also recommended by the FCA.

This approach suggests that before an advisor recommends an 

NMPI to a retail client, that advisor should be aware of any 

exemptions available and the promotion must receive prior 

approval by compliance

For smaller firms, to limit the compliance burden and resource 

constraints, the FCA expect them to develop appropriate  

and adequate processes to manage risks, especially conflicts  

of interest.

For more information or specific advice and guidance, please 

contact one of our team.
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