
Private Client Tax 
Private Client Services

PREC ISE .  PROVEN.  PERFORMANCE .

Update

Introduction
Whilst generally if you claim the remittance basis offshore 

income and capital gains not remitted to the UK are not taxable, 

there is also no relief for offshore capital losses. However, it is 

possible to elect to claim relief for offshore capital losses. The 

election is irrevocable and a number of factors need to be 

considered before deciding whether or not it is appropriate to 

be made.

A capital loss election can be claimed by foreign domiciliaries (or 

former UK domiciles) in the first tax year in which a claim for 

remittance basis applies to them. The election can be useful as it 

allows such individuals to utilise their foreign capital losses, 

however, the order of loss relief is normally in an unfavourable 

order, as a specific set of matching rules must be followed 

(explained below). 

Effect of election 
Making the election may not always be advantageous as 

compared to the default position where (as under the previous 

regime) personal offshore losses could not be claimed at all. This 

results from the order in which losses are set off – which is not 

the same way as for a UK resident taxed on a world wide basis. 

Available allowable losses (both foreign and UK) for a year are 

deducted first from:

1. Foreign chargeable gains that both arise and are remitted in 

that tax year; then

2. Foreign chargeable gains arising but not remitted in that tax 

year; and only then

3. From any other (non-foreign) chargeable gains arising in that 

tax year, i.e. gains on UK assets.

This means that UK losses could be ‘wasted’ by being set off 

against foreign gains which are not remitted in the year. 

However, if those gains are remitted in a subsequent year they 

will not be taxed then, so the losses may not be entirely wasted. 

Non-UK domiciliaries – offshore loss 
election revisited

It may therefore be possible, with careful planning, to manage 

this potential problem by ensuring that any foreign gains 

sheltered by UK losses were remitted in order to make full use 

of them in the UK. 

The election is irrevocable, so once an individual has elected to 

claim offshore losses they will always be within the new regime. 

This may mean that they will have to disclose their offshore 

gains and losses as if they were filing their tax returns on the 

arising basis, but it is possible that this level of disclosure could 

be reduced in practice by, for instance, not claiming a loss made 

on the disposal of a particular asset in any given year. If a loss is 

not claimed on a disposal, then the existence of the asset should 

not have to be disclosed, and this may allow disclosure issues to 

be managed, balancing the size of the loss against privacy 

concerns on a case by case basis. 

However, once a loss is claimed – either UK or non-UK – and 

carried forward, future offshore and UK gains will need to be 

reported until that loss is extinguished. The increased disclosure 

requirements could mean that HMRC would become aware of 

offshore structures and arrangements that will excite their 

attention despite there being no UK tax implications in their 

existence. Where that is an overriding concern it may be 

preferable not to make the offshore election. 

“ However, once a loss is claimed – either 
UK or non-UK – and carried forward, 
future offshore and UK gains will need 
to be reported until that loss is 
extinguished.”



The election does not apply to losses made on assets held in 

trusts or through personal companies, where relief was 

previously available anyway, and those losses continue to be 

available against the gains of the entity concerned rather than 

personal gains per the rules for the particular entity. If an 

individual holds most of their assets through offshore structures 

and anticipates that this will be the case going forward, there is 

little incentive to make the election. 

Time limits 
The capital loss election must be made for the first tax year for 

which a remittance basis claim is made (it cannot be made for 

an earlier or a later year) and it has no set form. An election 

should either be made in the capital gains tax summary pages of 

the individual’s self-assessment return (including an amended 

return) or as a stand-alone election. The deadline for the 

election is within four years of the end of the relevant tax year.

Where a capital loss election is made, HMRC have confirmed 

that the capital gains tax annual exemption is not available 

against foreign gains that are remitted in a later tax year, even if 

the individual is assessable on the arising basis for the year of 

remittance. 

What if you become deemed domicile?
From 6 April 2017, an individual will be deemed domiciled in the 

UK for the purposes of income tax and capital gains tax if he:

a)  was born in the UK with a UK domicile of origin and is UK 

resident in the tax year (ie they are non-domiciled under 

general law having acquired a foreign domicile of choice); or

b) has been resident in the UK for at least 15 out of the last 20 

tax years

The irrevocable capital loss election which non-domiciles can 

make will fall away once an individual becomes deemed 

domicile. All UK deemed domiciles will be able to utilise foreign 

capital losses arising during the period of deemed domicile 

under the normal capital loss rules. 

Losses that accrued while a foreign loss election was in place 

which have not been used (i.e. losses realised but not offset 

against gains under the special ordering rules) will be available 

to offset against gains once the taxpayer becomes deemed 

domiciled.
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What if you lose your deemed domicile status?
An individual who is deemed domicile under condition (b) above 

who wishes to reset the clock for deemed domicile purposes will 

need to be non-resident for six complete tax years before 

returning to the UK. In such cases a foreign loss election can 

again be made. The normal rules apply so this is triggered by 

the first year in this later period to which a remittance basis 

claim applies. The election is irrevocable but only applies to the 

later period.

Effect of not making the election 
If the election is not made, foreign losses on the disposal of 

non-UK assets will never be allowable to a foreign domiciliary. 

This is the case for the first year of claiming the remittance basis, 

and all subsequent years, irrespective of whether the remittance 

basis is being claimed in those later years or not. An individual 

who has not made the election would not be able to claim 

foreign losses in future years when they were taxed on an 

arising basis, unless they later became domiciled or 

deemed domicile in the UK. 

The choice is essentially one between not making the election 

and losing the right to claim any offshore losses irretrievably, or 

making more detailed disclosure to HMRC with all the attendant 

increase in administration costs. 

“ The irrevocable capital loss election 
which non-domiciles can make will fall 
away once an individual becomes 
deemed domicile.”



Should you make the election? 
You should probably not make the election where some or all of 

the following apply to you: 

• you prefer not to disclose your offshore assets and structures 

to HMRC and so will always be taxed on the remittance basis 

and pay the remittance basis charge as appropriate;

• you do not anticipate making large losses on foreign assets;

• you do not anticipate making remittances to the UK; 

• the costs of establishing losses outweigh any potential 

benefits in claiming them;

• you hold most of your offshore assets through an offshore 

structure such as a trust or personal company; and 

• you anticipate making large UK losses, but not large foreign 

losses. 
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You should consider making the election where some or all of 

the following apply to you:

• HMRC is aware of your offshore assets and structures already 

or you are content for their existence to be disclosed to them; 

• you know that you have made substantial losses on assets, or 

anticipate that you might do so in the future; 

• you anticipate switching between the arising and remittance 

basis from year to year. 

Even where you do not expect to make significant overseas 

losses, it may well be advisable to make the election just in case 

unexpected losses arise for which relief would not otherwise be 

available. Having the election in place would not oblige you to 

claim any small losses that arose, or to disclose any overseas 

gains against which they could be set, but it would mean that if 

you suffered a financial setback giving rise to significant 

overseas losses, your position would not be aggravated by being 

unable to obtain tax relief. 
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