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Introduction
2015 was quite a year in the world of credit management. The elevation of our
body, the Institute of Credit Management (ICM), to chartered status was a
historic event. Now we need to look ahead, ready for the fresh opportunities
and challenges that 2016 will bring.
As an ICM branch chair

Amidst all these developments, Moore Stephens’ National

myself, I know the

Creditor Services continues to thrive. We support over 850

importance of gaining the

credit teams nationally and cover more creditors’ meetings than

chartered crown. We now

ever before. We now have a debt recovery arm that can help

sit alongside our peers with
our heads held high. The
Institute’s Chief Executive,
Philip King, recently noted that
we now have a voice. Personally,
I believe we have always had a voice,
but now it’s just that little bit louder.

with all aspects of debt collection, all the way through to
winding up or bankruptcy proceedings. We have also developed
a proxy management portal, where you can monitor your cases
in real time, as well as a new alert system, Moore Data. We
would be happy to give you a demonstration and free access
if you feel that the system could add value to your credit control
processes.

In this edition of Credit Wise, we look at three topics that

With 2016 now under way, I hope we continue to be a useful

caused quite a stir in 2015 and that are likely to continue doing

resource in your credit management toolbox. We look forward

so in 2016. Firstly, we examine the growing problem of unpaid

to working with you all in the coming year.

SME invoices: has the time come for government action? We
then turn the spotlight on HMRC’s seemingly ever-increasing
powers of collection and consider the implications for credit
managers. Last but not least, we look at the increase in IVAs,

Brendan Clarkson

the factors behind their popularity and the potential impact of

Head of National Creditor Services

rising interest rates.

brendan.clarkson@moorestephens.com
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SMEs need late payment action
The late payment problem facing SMEs is getting worse.
A survey published in September 2015 found that British SMEs

Old news

were owed £67.4 billion in unpaid invoices – up 36% from the

These are not recent revelations in the credit management

2011 total of £49.5 billion, and an increase of 8% over the last

industry. The Government-backed Prompt Payment Code was

year alone. Half of the SMEs surveyed wrote off 10% of their

set up almost seven years ago, but progress has been slow. The

turnover due to bad debts and almost a quarter wrote off

Federation of Small Businesses has launched a fresh campaign

between 10% and 25%. When invoices are paid, the average

to encourage the government to take further action, citing late

wait is 72 days, substantially longer than the 61 days recorded

payment as one of the top ten issues that small firms will face

at the height of the recession. These figures only capture the

over the next five years. The situation isn’t helped by the recent

experiences of 180,000 SMEs that report detailed accounts,

increase in court fees, which could deter companies from

so it is possible the actual situation may be even worse.

pursuing recovery of unpaid invoices through legal action,
forcing them instead to just write the balance off.

Industry focus: construction
The construction industry is particularly affected, accounting for

An alternative solution

£7 billion of total unpaid invoices – equating to 16% of the

It isn’t all doom and gloom though. Asset-based lenders are

sector’s annual turnover. A construction business can expect to

offering support to businesses with large and appropriate

wait 107 days for payment, vastly longer than the average SME

debtor ledgers. They currently provide SMEs with over £9 billion

surveyed – and with serious repercussions. Subcontractors that

in finance secured against the value of outstanding invoices.

receive payments late find it particularly difficult to manage

They believe that companies should not have to plug the

their cash flow. This is directly affecting their ability to meet

funding gap by stretching their credit facilities beyond a

contractual obligations, because in some cases they are unable

manageable point.

to continue funding the costs of materials and labour. The
threat of insolvency can then easily arise. R3, the insolvency

However, this kind of asset-based lending isn’t right for all

trade body, has said that late payment is now a major factor in

businesses and SMEs should not feel forced to use it because

one in five corporate insolvencies.

of the late payment problem.

Impact on HMRC

This issue of late payment deserves the urgent attention

Although a company may have an unpaid invoice, the VAT

of policymakers in order that a structured plan may

element still remains due to HMRC. So given the rise in late

be introduced for combating it.

payments, it is no surprise that UK businesses owe nearly
£2.6 billion in overdue VAT, up 2% from the £2.55 billion
owed in 2014. The challenge facing SMEs has only increased

Ashley Speak

since the rate of VAT rose to 20% in 2011, with increasing

Administrator

numbers struggling to meet VAT payment deadlines due to

National Creditor Services

their hindered cash flow.

ashley.speak@moorestephens.com
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HMRC powers: legitimate
collection or a step too far?
HMRC now enjoys increased powers to collect tax it believes is due from confirmed or potential tax
avoiders. Credit managers should be on their guard.
When faced with a large number of similar cases of alleged tax

The Follower Notice tells the taxpayer that they may be liable

avoidance, it is often most efficient for HMRC to investigate

to a penalty of up to 50% of the tax and/or NICs in dispute

representative cases, taking them to litigation if necessary. If

if they do not amend their return or settle their dispute.

HMRC is successful in the courts, unpaid tax and/or NICs will

These powers enable HMRC to run a ‘test’ case in respect of

be recovered from the taxpayers in question. Traditionally,

an avoidance scheme and to enforce the decision against those

however, there has been little incentive for others using the

using similar schemes.

same or essentially similar arrangements (known as ‘followers’)
to accept the court’s findings and pay any underpaid tax and/or

Another important weapon in HMRC’s armoury is the

NICs to HMRC.

accelerated payment notice (APN). This is a requirement to
pay an amount on account of tax or National Insurance

To tackle this problem, HMRC can now issue a Follower Notice

contributions (NICs) when HMRC considers a taxpayer to be

to a person who has used an avoidance scheme that has

involved in avoidance schemes. Following the issue of an APN, a

been shown in another person’s litigation to be ineffective.

company or individual is given 90 days to settle all amounts due.
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Direct recovery of debts

What does this mean for credit managers?

The latest increase in HMRC’s powers comes through direct

The ever-increasing powers of collection afforded to HMRC are

recovery of debts (DRD). This affects a small number of

enough to turn the average credit manager green with envy.

individuals and businesses who are making an active decision

But they are also important developments that could affect all

not to pay, or to delay paying, the money they owe. The DRD

those involved in the provision of credit, not only because of the

legislation allows HMRC to recover cash directly from bank and

potential impact on debtors’ abilities to meet their ongoing cash

building society accounts in circumstances where the debtor

requirements.

owes £1,000 or more.
Here are a few questions to consider:
HMRC research reveals that the debtors who will be affected by

• Is or has your client ever been involved with a tax saving/

DRD owe, on average, more than £7,000 and almost half of

avoidance scheme?

those have more than £20,000 in their accounts.

Such schemes were common in a number of trades or
industries, so customers in those sectors are most at risk of

Following consultation, the DRD legislation was adjusted to
introduce a number of steps intended to safeguard taxpayers

receiving a Follower Notice or APN.
• How will the removal of funds (by DRD) affect insured credit

and level the playing field for other creditors who may also be

limits?

seeking payment from the same recalcitrant debtor. These

It seems likely these will be reduced.

safeguards include the following:
Time will tell how well the new DRD powers operate in practice,
1. HMRC can only take action against those who have

but there seem some obvious snags. For example, HMRC will be

‘established debts’, have passed the timetable for appeals and

reliant on the banks providing proof of funding, which is likely

have repeatedly ignored attempts to make contact.

to take far too long for the information to be sufficiently

2. Every debtor must receive a face-to-face visit from HMRC
agents before their debts are considered for DRD.
3. Only debtors who have received this face-to-face visit, have

accurate or reliable for enforcement action. In addition, if
HMRC is now required to conduct face-to-face meetings and
give notice of the intention to enforce DRD, the unscrupulous

not been identified as vulnerable, have sufficient money in

debtor is sure to divert funds or ensure their account balance is

the bank and have still refused to settle their debts will be

kept below the £5,000 threshold.

considered for DRD.
4. A minimum of £5,000 must remain in the debtor’s accounts
after any DRD recovery.
Despite these safeguards, there is still some concern about
HMRC’s ability to use its powers on joint accounts. HMRC has

Alistair Minchin

stated that it will identify the proportion of funds that belong to

Senior Administrator

the debtor taxpayer, but how it will do this in a timely (and

National Creditor Services

accurate) manner is open to question.

alistair.minchin@moorestephens.com

“HMRC research reveals that the debtors who will
be affected by DRD owe, on average, more than
£7,000 and almost half of those have more than
£20,000 in their accounts.”
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Are rising Individual Voluntary
Arrangement (‘IVA’) numbers a
cause for concern?
At the start of 2015, bankruptcies fell to their lowest level in 25 years. IVAs now
dominate the personal insolvency arena. This could be a sign of economic optimism,
but is there trouble ahead?
Over the past ten years the number of individuals declared

supervising IVAs. Such enterprises are increasingly being referred

insolvent in England and Wales has steadily declined, but the

to as ‘IVA factories’. Their sometimes aggressive media

ratio of bankruptcies to IVAs has rarely varied. The first notable

advertising can present IVAs as an attractive substitute to

change in statistics was in 2009, when the number of

bankruptcy. As already noted, IVAs allow a debtor to pay back

bankruptcies fell due to the introduction of Debt Relief Orders

their creditors over an extended period of time without the sale

(DROs). Since then, debt management plans – although not

of their assets. Furthermore, any unsettled debts are often

statistically recorded – have been the only other new contender

written off at the end of the arrangement. These features may

in the market.

appeal to people burdened by debt, but it’s important that they
consider all their options.

What the figures say…
The official statistics for the third quarter of 2015 show that of

What does the future hold?

around 19,500 personal insolvencies in England and Wales, IVAs

With household debt rising and higher interest rates on the

accounted for some 10,000 – an increase of 9.3% from the

horizon, the proliferation of IVAs could become a concern.

second quarter. Bankruptcies rose by 2.8% to around 3,800,

Debtors may become unable to afford their monthly

while DROs fell by 3.5% to around 5,600.

contributions if the interest on their borrowings increases.
This could lead to a rise in failed IVAs and contribute to

Why are IVA numbers increasing?

increased bankruptcy levels as debtors’ estates are passed to

The rise in IVAs could be a sign of optimism about a recovering

trustees to administer. Phillip Sykes, president of insolvency

economy. IVAs involve a long-term payment plan and the

trade body R3, expressed concern about how well some

debtor, together with the majority of their creditors, must see

borrowers would cope with higher interest rates, saying that a

this as a viable alternative to bankruptcy and one that will

“rise, whenever it does come, will be a test for many household

provide a better return. The debtor’s surplus income can be

finances”. We should all keep a close eye on insolvency statistics

collected for five years in an IVA, as opposed to three years in

over the coming quarters, to see what new trends emerge.

a bankruptcy, so perhaps perceptions of a better economic
outlook and greater job security play a role. Separately, the
recent housing crash, although now in recovery, saw equity
in properties stagnate or decline. A property is sometimes the
only asset in a bankruptcy, so if the likelihood of a return after
sale is minimal, creditors may have navigated towards
approving, rather than rejecting, an IVA.
Brooke Phillips

The growth of ‘IVA factories’

Administrator

There has been a huge influx of companies offering free advice

National Creditor Services

and bankruptcy alternatives, whose primary business model is

brooke.phillips@moorestephens.com
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Changes to the UK insolvency regime
This is a summary of some of the recent and upcoming changes to the insolvency rules and the provisions introduction by the Small Business, Enterprise and
Employment Act 2015.
Changes from 26 May 2015

A look back at October 2015

Voluntary Arrangements
Fast track Voluntary Arrangements have been abolished.

Requirement for sanction
Office holders are no longer required to seek sanction before exercising certain powers in
liquidations and bankruptcies. These include the power to pay any class of creditors in full,
bringing or defending legal proceedings on behalf of a company, and bringing claims in relation
to transactions defrauding creditors.

Proving your debt
When a creditor’s debt is below £1,000 in the statement of affairs, they no longer need to submit
a proof of debt form for the purposes of a dividend payment. The office holder can rely on the
information provided by the company to ascertain the validity of the debt.

Individual Voluntary Arrangements

Fee estimates
Office holders are now
required to provide upfront
fee estimates to creditors in
administrations, voluntary
liquidations and bankruptcies.
Should the estimate be
exceeded, further approval
from creditors will need to
be sought.

Challenges to the approval of an IVA, based upon a material regularity or unfair prejudice, must
now be made within 28 days.

Director
disqualiﬁcation
The time period to apply to
court for director disqualification
of an insolvent company was
increased from two to three years.
The Secretary of State can now seek
a compensation order against a
disqualified director where their
misconduct has caused specific
loss to one or more
creditors.

Extensions to administrations
Creditors may now extend an administration for up to a year rather than six months.

Upcoming changes – Expected to arrive 1 October 2016
Creditors meetings

Rights of action

Creditors meetings are to be replaced by a new system of ‘deemed consent’, whereby physical
meetings will be substituted for electronic voting or ‘virtual’ meetings, if requested. The office
holder will write to creditors with a proposal and if 10% or less of creditors object, the proposal
will be deemed approved.

Office holders will be permitted to assign rights of action in respect of transactions at an undervalue,
preferences, fraudulent trading, wrongful trading and extortionate credit transactions.

Correspondence
Creditors will be able to opt-out of receiving further correspondence from the office holder once
an appointment has been made, unless it relates to payment of a dividend.

Bankruptcies
The Official Receiver will automatically be appointed as trustee on the making of a bankruptcy order.

Winding-up petitions
Issuing a winding-up petition will no longer prevent the appointment of an administrator by the company or
its directors, as long as the petition was presented whilst an an interim moratorium was in place.

Final meetings
Final meetings will be abolished, although a final account of the insolvency process will continue to
be circulated. Creditors will still be able to object to the release of the office holder.
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For more information please go to:
www.moorestephens.co.uk
Follow us on Twitter: @mscredserv
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